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PROBATION & '
PAROLE
SERVICES G

WAINWRIGHT

955G Orange Avenuc - Dayrona Peach, Florida 32014 - Telephone: (904) 252-7621

May 4, 1983

Hon. S. James Foxman
125 £. Orange Avenue
Daytons Beach, Fiorida 32014

RE: STAND, GERALD EUGENE
- Docket #£3-183-CC an
Docket ££3-189-CC

Cear Sir:
Attached please find Presenlence vaé’shgdtiam reference the shove-capticoned
individual as requested by the C/sffrt.
i If we may be of further assi‘éﬁce in this metier, picese edvive.
Sincerely,
\ : A A
/ /.’ S
/ { //i Q{ﬁ\
. Edward C. Seltzer /
Probation and Parole Officey

ECS/mid
cc: ASA Lawrence J. Nixon
APD Howsrd Pearl ;

lerk of the Court {let

56U
FLORIDA DEPARTMENT of COI
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FLORIDA DEPARTMENT GF CORRECTIONS

pPRrCE!

ENCE  InvESTIGATION

COUNTY _ Volwsie

3 STAND, GLRALD EUGENE
NAME Same
2 fFlorida State Frison

Starke, Floride

31 por  9-12-51 RACE: SEX Y/ [Javsuo (D ABd. Wil DATE:
resipencE Volusia County, Florida ARWEST DATE 9.3-83
Losecer1TY 8267-96-0691 HOND i REI EASE DATE
: S, Jarmes Torman DAYE N JATL Warresy
LUTOR ASA Lewrence J. HNixon ARRESTING AGENCY Volusia
NS ATTY £PD Howard Peard tLe # 01600760
SITION FRle 4154500 ISP, DATE
R e . Mew Suyrne Prech P
{a) THINT . The Grand Jury ot Cags Charges that
FSTAN0 did, on or about the G0th doy of Decerner 1975, ot or
Cpruce Creek, within Velusia Coun i t there undawfully,
from a premeditated design to effect the death of one Susan Bickrest, a
huren being, ki1l and murder Susan Bickrest by manual stranauiation ond
drovning the said Suwan Bickrest, in violation of Plorida Statute 782 04
The Orand Jury Indictment Case #83-189-C0 Charces that LD ORUGENE STAIN
dig, on or e¢hout the Y1th day of November 1977, at or near Mew Sriyrne Foach,
within Velusia County, Fierida, then and there unlewfully, from o prosditatod
rsign to effect the death of ore Mary Kethleon Muldoon, o human being,
ki1l and murder Mory Kothloen Muldoon, by shooting the coid Mary bathloun
Mul with a pistol and drowning the <aid oy Yothloen Muldoon, in
vistaUlon of floride Statute /8204,
(b) U The defendant last appeered in Open Court on 3-11-85 and

4

ty to the charge of Murder in the Pirst Degree under
Bi-CC and #83-119-C0. A Prosentence Trvesticsitioen
to custody.

h
ntered & itt
slusia County Cose #83-
25 then directed and the defendunt was rye

Lo

EA NESDTIATIONS: No ples neqgotiations hawve i
H was besed on contact with heth O

retion

i ;
and the Public Defender.

to co-defendant note

1, they apperen ehagrved o in
! and M. Gurp edvised of tioers th frint-
down in an casterly directivn.  The twe fur e
individual vas weering blue Jeans, ia £ ‘
nd hair. Deputies noted this art recovired 5
victim's body was 1 overced f river,

erms to the front at about shoulder fioee wi

pporently hod foum obout Lne mouth ond nesal ared.

The body in guestion was then rancpurted ta
autopsy. Medical Exeminer Arthur Schwaertys,
lacerations to the bridae of the nose, the

-y




N3,

sentonce

{f)

Pate 12

raticn to the lower Jip and & miner laceration to the chin
A emall zbrasion beneath the v m's left eye was reparted.
ed the cause of death from
d¢rowning, as a resul onchial tube. A second cause
of death was - Tisted as menual Stranqulstion with extensive abrasions and
bruises noted. Or. Scthwartz' report alse indicated that the victim hed heoen
in water for epproxzimately 6 to 8 hours pricr to recovery.  This body was
later identified as Susan Bickrest, age 24.

nostrils.
was als0o not
Pathuleyical findings of this report deter

t of foam in the tract

Gn &-15-82, Investigetor O Hudson of the Vilusia County Sheriff's %
received g call from Sqt. Paul Crow, Deyione Beach Police Department, with
regard Lo the Bickrest rurder. Further inquiry reovealed 5,
1982, the defendant provided a confession to Sqt. Crow

the indicetion that the defondant
nte, 875 Derbyshire
soreport, the defe

picted the vict
Dsytona Bcach, c
vided this wiitor the indic v tha he victis was forced into the
atl cun point the cer, Ston wrently proceeded to t

Siruce (reeb arca, he victim on this confession further
revealed that after continued conflict, the ¢ dant stra i,

Wopre-

gled

trequently present Lo the Fall Term of the Volusia
2

esulted in the defendsnt's indictment on 1-10 22

This inforrmation wes s
Lounty Grand Jury and

this case irvolves the recovery of a body ina ditel an
ch, on 11-12-77. Reports dndicate thal Pogygy
i Sunset Drive, New Smyrn few Snyona

yroa Beach, had contected the Nia
went et apuroximately 5:21 P Mo, Pope appacent s
Taying face down in the ditch Tie New ( @ Brech ro)ice
then resnonded to the scere end roves of f the RIS
i Le thet the Mary Kathlecn Huldeon, aqe 23, wes leying o
frozivately 3 inche ater. Reports further indicate that the vic:
cicthed with the e underp soatd shoes,  Mic Ydoon wan tiag
transported to the Ha ax Hospital whore

£
<

put
>
g

A oreview of the autopsy congucted by M ]
a ounshot wound to the heed. Ur. Schwartz
had died as a result of a penetretiog bulle
drowning.

incr Arthuar Schesr
termined the

to the heed, oo

Records reflect that on 16-8-27, the & fendunt offercd a handerition con
to Detective Paul Crow.. In this confession, the dofendent advised thot
picked Miss Muldoon up outside the Silver [oibet and procecded over U
Orenge Bridue. The defondant ised that the conversation later turne
at which ti the victim stated that she would have no part of (L. 3
report indicates-that the

thon the victi
the Turrbull Bev byl f

Mice Mulduun gt which

) .
Geltting out of -t} :
braen and that tune in the he,

shiut the victls

wide of the head with a

WOGIN,

On 4-15-83, the duf
to this hopicide.
the evering of
gonartment.  Su

down inoap

T
L



N0, GERALD EBUGENE

y
sentence lnveotd o0 Page 43

forced Miss Eickrest into his car with o n. Ject dedicated that after
departing the scene, the two poocerdnd down 1255 towerd the Tayior !
Subjuct stated that while enrcute to Purt Orange, an grguzent ensyed at which
time he struck the victim with his fiot. ;

: P
Tt -
4 v
L

ared.,

Subject states that after arriving at the P
Eickrest out of the car. Subject relaies tha
cccurred, at which time he strangled M
+
t

ta "bige
s Bickrest.

then placed her at th of & and covered her up with
Steno advised that he not b wowictim was doed ot the tine he

Yeft the scene.

/7, he o forced Wi

sles that with respect to this ce
t while arroute Lo How

;
qun point. Subjrot o
cent oensucd conteraing see, ot which ti b strunk tre vidtim
reporis that when he produced the gur, Miss Muldoon becane
stive and agreed to having sex with him  Stano states
frgoat the crime scene In R Fee the vic
Steno then followed by sii ting the pa

natoa

moout

t
L

e Stann stated that after Miss Maldoon cxited the car, she began to run, at
which ti ke fired a shot over hoe head.  The victim then repertedly froze,
Siann approached her ard an argument aooin began,  Steno states that he tren
forccd the victim to ground, ot which Ulne he fired o ballet et by byvain,
The defendant then reperts placing the victin in ¢ diteh and dupar ting the

N,

ition wias besed on on interview with the defendant in the [iovard

This iaform
T on 4-15-

County .l

ARRESTS L CONVICTIONS:

erified)

{a) JUVEINTL

Defendant states that at the aye of thirteen (13), he wes referred
chester County, Hew York femily Court for cherges of pulling fire
Subject also reports a second refurral as & result of thrg
from an overpass.  The defemdent indicetes he was wors for

ing to Ron Glacco of the

e referrals,

schua County, 71 SO 03-21-73 (T I- jer in the
0 H
CT I1- Murder in the
First

arep

Sigrea,

Y
i

nese sentences were”

Trivalves

Ligotino

WS LA es

v 3-0U-73.
i

=
o=
T
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o

N QT ey

[P

20




uniugs LT ormo o e
wiung and ‘ere jarcerations on
the back of the left chould

S R R R T [ -
) supert
ri

RPN
ititel on

e finger,

L. Accord-

s
Ltrdticn on the
v ; 3

it
Hiss Ligotine also had brui ab
tng o the Alachua County Medical

is Ccrime.

Ut Gives the moerder of
ceneeux was lecated erproxipately
Avenue ¢ &th Strert, Gainesvil

18
of five [5) times. The <tal w
T othe chest, botween the bresy
to the becr of the rigr

civded cne |
wound

foroend

t arm, two {2)
weund in the

il contact with Ala
a butcher rnvfe with o

Hord luunty, F1S0 09-Uh-73 PArLt {eogron Surdey

e
County

This seatenie was banded down by Circuit Court Judge Jorn J. Crews.

crd County, F1 50 01-14-74 Firot Deoree Murder [SATEI
Y

LECES

CIRCUMST,
BUrGering ta

thty case allegediy 1nvolves
seventeen {17), on or abunt 10

s

tny

ant provided o ctatemint to Lgr, Faul (
Sher bt e 00t ot o 2010
etedly advased that he
Ctano apfarently aedvis
2inng his drinving and driving

1
sobhande 7 the viotin and

According to records, the d fo
“qt. Johnny Hends, of the Erevard €
the course of this staterent, the
victim un <o re dark, on
that the victin i
altlegedly sdvion
County. ndant then o we to Lhe end of e
Miss Scherf to "get out, this end of the line".Staeng
that when he opened the girl's door, sho started to run. JTh
then grebbed the qird IS, teisted it and stobt

ssion, the defendant ¥ neb recatl the
T was stabbe foncunt did edvi
Stano staote

trail, dumped her on the

hedd her

shecific nust
that 11 ¢
tohe then carried tre vi

Have

Ludy
with somo

ubject was indicted hy the on this charge ond 10 pro-
ently schéduled to ¢o 1o trial on 6-7
nd Beoach, f1 M0 {71 - furgerys CT 8 - Kelie fp ey
C T~ Utterd 4 (T 11- b yr. oo

Forged 6/3/7% .

ent

False

Inatry

RCUMSTANCES: On Octobeor 9,
ack Eeords By-the-Sea ¥

caestied a $60 (heck on
crowgn made out to the order
mith with James Kulzer buing ¢ the chock. The (hook was
venk teller Yarge Rourp. Mrs. P Bad writton dian 1he leot few
car which the defendont was driving and the
print on the back.

The check was reported as o Vo Mce Dopes

Mro James Kulrer, Menagor of the M

vy Lo tne Oevond Beach f
i he Line the poiden of

(S W




initiated the investigation, Mr.
in his employ at the moted end at tnat time, was

Yulzer advised that Kermit Smith wes nin longer
in Miam

i, Florida. !ty Kulzer

advised that the chock that was forged was removed
The cheik wes #7204 with Mro Yulser advising that on
written up until that dite,

from the middle of

the chiory by

ly checks through £166G

wad becen

Subsoguent investication re

vealed the dofindant to

be a cuupect and on V1-7-74, Ditective Lo Jy Crmond Beach Police
ceeded to the defendant's home where he was placed under arrest .

usie County, f1 SO C1-02-75 First Deurce Murder
y :

Miss Heard was Tocated by hunters, Timothy Bard ar
st approximately 8:00 A M. on 1-3-75. The body of Miss Hourd was
Floride Tower and Light accecs roag halfuay betwern the (isco dite
ertension of the old Dixie Highg Ballough Creos Foad, Crining

s

from above the vt below

b, tennis shors gnd another g
> ¥ d apert and t

X hur Schwuriz,

nCe in this case i to

y Cave #00-2qu0.(0

r

dv

1y 6rnt

e S miosed by Chiruat Court Judie S,

foxaan,

O Beach, £1 10 01-0%-76

Fecs tevy D ving

tuna Beack, F1 PO 03-26-77 Prostitution

CTREUMS TAN

allegedly invalved (he
sex. This incident
ic.

109 Susie Cunning
have occurred at

e

inistered on the defendant .

had transpour Lid
ter's doughter,

At e
Gagnunoey

O Peantyivenie andg 1,
risting, was tifteen (19) yoars of ange,

ottt

ot

vad-{rfs

v dropn

tion was fi

“soin Yocatinn the yictie

Circumstances of thiy charge involve the murder of

Charnes ¢

Dsrtmont . pro-

iy Heord, agr
i arles HiTY,
bl

1orated on a

Yoread dirt
Tto b Thir

Aricent
R teot e
M.D., 4

Un 0,0y

“
w
e

Lrangy-
ive
olusin Count,

Y-10 g0
> defendant Gffer-
is alieyed to

Sterke dropped tharges due to the

At , B 04-15-73 Chitd Abuge Holdbe Ty in g
L1047y
TANLIS D Circor tan, o of Sthids (e VCTYE g et 4 led viith the G
Police bevurtrint op a S8 I thin vepact, o Ly Jone BilTer, w1l that
r i f Ly ,

file




MO, GERALD EUGLHE

sentence Investigation Faue #G
.and, f1 FD 1¢-12-79  Speeding $25 fine
‘tona Beach, F1 PO 01-32-79 Running a Red Light $25 fine
tora Beach, F1 PD 09-27-79 Improper Left Turn 525 fine
usia County, F] SO 02-15-80 Murder in the First Degree 972/8%
LIFE,
(Mandstory 25 years)

CIRCUMSTANCES: Circumstences of this cherge invaive the murder of Toni Van Haddocks,
age 26, on -15-80. Miss Haddocks remains had been recovered by law enforcenent
authoritits cn 4-15-80. Pecovery of Miss Haddocis ! remains was made on irinroon
Lane, Holly Hill.

Reccrds further indicate that Miss Haddocks suffered 3 total of fifteen {1%) wounds
to the back of the head, fourteen (14) wounds to tne side of the head a
wounds to the forehead. On 5-9-80, the defendant was interviﬂwed at
Beach Folice Depertment with regerd to this incident. The defendant
Detective Paul Crow thet he had picked Haddocks up on Ridgewsod Avem
arrangetent was made to have sex for the sum of $30. Stano advised Deteotd
thet the two then grac&eded to the Primrose Lane area to have cex. After
CONVI ted, the de ant apparently reached under his seat, brought out & knife
tabbed Miss Heddocks. OUefendant then rnﬂorkvdly retracted the knife with his
right hand and repeatediy stabbed the victim. Subjedt then advised Detective Crow
that he nulled the victim from his vehicle, et whizh time he gta*ﬂpﬂ her sivera)
more tizes. Subject then reportedly pleced Miss Hoddocks on the ground ond co
her up with brenches.

Crow
was
and

Circuit Judge 5.

Cas

entyc sentince was hendid down by

The sfore ¥
i te run con.ccutive with thet senlenve Smpused in

sentern:

5 Fostwn This
)
I

" f
-0

tuna teech, F1 PO First Degree tlurder G-2-8Y, COVMITTED TO
FLA. DOC, FOR Lt
(Mandstory 25 years)

Clre V”)]»ALL( Circumstances of this charge involves the nurder of
on 1-20-80. Officers recovered Miss Mahar's body on 2-17-80, after
}Q(dtLd by Kevin Wall and kgnueth Wilson.

Records reveal that the boedy had Leen Jeft on g small dirt road running
Roed, Daytona.Beach.  The body in question had been covered with four
tree branches. The hody of Riss Mohar w then transported to the oo
home and an autopsy wes later conducted. This autopsy roveaied thet N
suffered five (5) knife wounds to the chest, two {(?) t6 the back and one (1) to the
thigh

endant on 4-1-80, Sq Foul Crow was
unsible for this homicide. ano advised
that he hed picked the victim up on Atlantic Avenue end proceeded dawn
Steno advised Dotective {row thet an arcument ntiy ersued with
the question of sex. According to Stano, a o were at the ,thv'urt,
Clyde Hurris and Meson he reached uoder the seet of his veh
secured his knife. ol uL-Y'“H Detective Crow that he stebbed the victim
in the chest. d over as she was trying to go
for the door. and ghe
knife wound to t? forwerd
wo (2) edditicn

During the ir view with the
defendant wes, in fact, resy

A

The defendent wes scntenced in

e
[SX 1N



), GERALD EUGLNE
.cntence Investigation Fage £7

cumstances of this crime al
. Piss Hensley advised de
fendant on the night in ques
1t was finished, he got up and stat
went then reportedly grabbed a knife end a Lottic opener and prucecded to
cut the victim.

pon Donna

Uitvte ang

riceived thirty (30) stitches from the wounds and inmedictoly o
Tew enforcement authorities.  ihis incident is alleged to have accurred of thi Towor
Motel, 317 Korth Ciean Averue, #4. The victim aileccdly fought the defendent off
and escaped shurtly before being doused with muratic acid

Peacon Aubulance records reflect thet the victim suficred ten (10) to twnlve {1z}
puncture wou during the course of this assgult.

inforeation was besed 0n contact with the Westchiestor Cosnity
U, Wentchester County Clork's Office, Machua Conty
¥ artment, Brovard County Sherifi'e
at, Folk County Sheriff's lepartment, Pasco O«
County Sheriff’s Department, Pinellas County She
ach Police Department, Daytons Beach Police D :
! Enforcoment,
Floride Oepertment of FMotor Vehicles and the federal Bureau of Investigation,

fissistance and recerds checks were also provided by
ment, Horristown Police Ueparusent, Ambler Boruunh

;
1
County rolice Dipartaent and Ponnsyivania State Police.

.

o) DEIAINERS AND OTH

N OPENDING

0y charge is with the frevard

Aside from docal charges, the only cutstandi
County Sheriff's Deportment. As previously
cd murder of Kathy Scharf, Defe
ges on 6-27-83.

entioned, this charge involves
gl

ant 15 scheduled to go to tr for

d

DERTS: Pursuant to the Court's request, the fotlowing 15 a
er honicides which have boen attrivuted to the deirnden?.

GRIL QOIRER: fvailable information concerning this dncident involves the o
homicide of a thirteen (13) year old qir) 0 the yesr of 1572, #i1borouy
County autharities advise that Miss ¢ rowds walking a pot ore whin ghe
disepprared in Hillsbarough County.  Hill«thwrough Cr mty authoriticeg 0 adviyi
thet during October ¢ the deferdent edaitted responsibf ity for .,

Joiner's di
although

carence.  Hillsborough Courty authorities furthor advi-
fidant : iner, he sulb !
story. A X fon was adninistered concorning this vaticr
to sodium jentathol. The defendant reportedly passed the one and
other. HMics Joiner's body hus not been found to date and cheroes b

Ct

507/



On 10-1-52, tho defers
cerning this incicent.
known Miss Basile from
Defendant further sta

defendont staterd
fore,

réilroad tracks on h Ger o The e fy
Teft Miss Casile’s body in 2 wooded ar This bty has
Lo date.

LINDA HAMILTON:  Infarration concerni
1nv(rlwf 3 homicide in lhow Smyria Bee
tude bedy was recovered, face wWhoin b
of Turtle Mound. Available records ro
badly prior to being strangled.

On 3-12-8Y, the defencant offer a vertal confesgin

dect ad‘/]SGd Detective Feul frow that he d (
alk areo in ) dach. Stano stated that the
vrna Beach, S Carnehis g drank g srisl]
stetes that he questicned Miss Humilton requrdis
evi sex and an bt oensued. Defondant states
Miss Hamilton, nude, ;

£y

fis vehicle and strangled b
Locel ru'ur*ds "urUmr reflect that in view of the dn’wruunt S plu, |
County Cases #80-1046-0C, #30-2689-CC and #31- PHO2-CC, no charges wiere 4

COns ingidoent .

BONNE ; utstences of this dncident involves a humicide
Hugnes ’, Miss Hughes had been loceted in en ore
near ¥ Highway 27, i Polk County, Florida.
had & en in the face by & blunt instrument.

#, the defendunt offered a teped confessic

cident i o ‘mr 1982, Conmtact with Polk County authoritics rvveal
cha.gu en filed to date and ro charges are ariticipeted tu be filed
KOGE Gy sricude dnvolves the reco sy of Hios

Uliver's hud iver nad been recovered g
200 yzrds from the are F Y was recovered. s Ol , @ migrent
werker, apparently ‘ g?é‘ stab wounds to the heart and vaging. Miss
Cliver's clothes wer ;;\cn in the vegingl area.

Confession

to Detective Trow, the deferdant offers
fecording to contact with

; in Septe 5 ¢ Pole € L
no cheryes have bew vedate wnd no Charges are anticipited to .
Recerds dmbicate thot the ! wne Healy ange o, Over el

Miss Neal hud arparently bien Led missing oa 5-29

i

to Detectiv
confession, U
front of the
er Mics Neat
“hoti

sfendent

pichrd Miog i

Daytonag V:ad‘

cul un'; i
cfendant's plea in

EM :’LY M.

mss

involves

T a

:nt offered a teg
-03, Hilie

Tedeent

According to Jetect
ncident in Septesher,
not filed any chergos cor




Infornaticn co

rring this nemicide involves the recovery
H
rocove

ody, age 18, on 9-26-77. iss Fostor's body had beon rocovered
in an orenge in Pasco County, Florida. Miss Foster suffered a qu t
woung to the ten ,TP
According to Detective Crow, the defendent offered a taped confession Lo this
homicide in September, 1982. According tu deverly Andrews, Assistant State
Attorney, Pinellas/Pasco County, no charaes have Geen filed to date.
MOLLY REWELL: dnformaticn concerning this coue tovolves the recovery of Mish
Newell's body, age 20, on 9-29-77. The body of Miss Howell wes rocovered off
Gandy Boulevard, 5t. Petersburg, on 9-29-77. Miss Newell's body was ¢lothed
from the waist up with various of' clothing wissing. i He a4 a
sult of a gunshot wound to the right tesple from a it
hecerding to. contact with Detective Paul (row, the difs offered o Leped
confw’,' on to this homicide in Septosber 14 2’ fc ording to contart with
fosist Altorney Beverly Andrews, Pinelias/Pasco County, no Charyes
L to dete.
J Information concerning this case involved Miss
Wigfon t udy on 3-27-79. Miss L:sLon, age &3, had been since
nytr Fiss Wiston's body was recovered in a P County field.
reflect that Miss Wiaton also suffered gunshot wound, to the
cctive Crow, the admitted to this homicif® in Septemper
Achrdxr to contect with Polk County authorities on 3-21-83, no charges
filed in this cese. fThe Poly County authorities alse edvise that
wioanticipete f114 é ! cuncerning this homicide
s tances concerainyg this Vi invoive
on 10-21-77. Miss Grieve, agu 38, wes
ounty, Florida. A Missi Persouns ropor
on 10-10-77.
Reports indicate Mics Grieve's body was in a had state of dreeo
at the time of r v Miss Grieve was m ! viotst down he
brassiere and top et ho otl k‘”lp' WG owas found at ori
scene as the victlin I missing.  The M W ier
dlnwu\'/d that of a gunshol wiand Tett -
empie. Tne er pistol
e dnvoives the
¢ nty, Florid. tiue
of & gunshot wound to fhe tempio.
the defendunt of foy this umvazdﬂ. “23,

&n f);»u

]
.

ccords to D cd g o
ing trw' i ny
by the

CHRIDTINE vt e ¥
of s G Miny Coviney

age 17, h the St § -
burg bay. “;55 Gov -

e
«‘755 2



Gt
nvestigation Page £10

. DOE:  Circumstances cf this homicide involve the recovery of an unidentifieq
body on 11-24.74. 1 s body was recovered by th¢ Altamonte Springs Pulice
Cepartment in o wooded area. This body was recovered cpproximately 3 to 4 wepis

: afler the homicide occurrcd.  Records indicate that the victim, age 25 to 40,
iad been stabbed twice in the abdomen anc teice in the chest., The victim's
sweater was pulled up arcund her neck and her pants were around her ankies,

According to the Semincle County State Attornny's Office, the defendant of fered

¢ confession to this homicide in September Tagn, Seminole County State Attorney's
Office sdvised that the defendunt stated that fic picked up o youny white female,
on Higrway 43¢, Altamonte Springs. Records further suggest that the defendant
then auked the victim to have sex, but she refused, According to tne State
Attorncy's Office, the defendant then drove the victim to a wouded area in
Altarionte Springs, forced her from the cor gp stevbed her several tipoe with

¢ hunting knife. As of 4-22-83, no charo - had been filed regarding thig

o
incivent

Jis cumstances regarding this he fuide dnvolve the recevery of gn
unidentifies 0dy on 11-5-80. volucia County Sheriff'g Department o rently

recovered ¢l body near Port Orarge in g heavily wooded area. The body was
discovered Florids Department of Transpurtation e toyee, Edware Heyden,

i
b

Recards indicate that the defendant offered a confession to this homicide on
Subject stated that during the year of 1978 or 1979, he picked the victim

s Wwin Street lisytona Beach. The defendant reportedly offercd 1o pay this

individual for sex and the two departed the Main Street arco.  In his confeysion,

Stanc appsrently advised that g disagreement ocCurred concerning money that

wes being transacted as 4 result of having sex. The deferdant stated that

during the course of this argument, he apparently choled her to death el

hid her body in the wonds 1 question.  No (,h‘ugm. were filod concorning this

nCident due to the defendant's ples in Volusia County Case FEC-1090-C0,

FEO-24£9-0C and #81-2508-CC,

. 9 . . - - .
SRIE DOE Information concerning this incident involves the murder of an
unideninfivg female in Hitlsborough County, Florida. According ta the P,
this body was recovered.  The specifics of the recovery were nUL provided .

According to Detective Cro
ing this murder in Septemt

, the_defendant cifered a teped confession o
ro1982, The defe

stated that he ehparently ¥illed
School, Hortr

the victinm and dumped her body neér the e st Ta
hs of 3-21-83; o charges have been filed ning this g ent.

to Detertive Crow,
‘o5 on the Garden
t. Tom Kinger, n
.

Lions concerning ¢
e City, Hew TSyl Lontact
who did confim this
cffer 3 confession, the
Cid not match. Mel o

Vi, At);
y State
Aot

rade with Sg
Mr. Kirzer

of the conte
therefore s

ed that, 3

i

¢ ed to four
{2) of these murders g
these murders gre Selicved to heve o
of law enforcenent suthuritics tn
incidents Were not pureyued

L8 i
Currg County. Due to the
t 3 ¢

ate e body, specifics coune

Feports add ¢ indicate that the of four (&5 addition,]
homicides in Whitosin Town Hp e the de bt ot e

o rd the Lods s SO0 e s ite of o Pyl Since theep s ittle nforn i tiun o
Corning. this ratier and the bodies PAPC BLVRr recoierod, CHor gy huve not b,

pursued,




{b)

{ ) 63, resides at 45 Lountry C1uh Orive,
: florida, L:r\lgr Norme Stano, 64, also recides at the
Mnmtrv Club ari'uns. Tne (Jurz-nd,;,n "o father a retired District Mangger
§ the Consodidated Ciaar e e difendant 'y mather iy . Guslified
Begiotered e bt hes not oy for seversl years . Tne defond.nt
has one (1) brother, Roter Stano, defendant's brother rosides at
515 fagle Drive, Holly HilY and 4o a docel Tawn service installetion

: : fw Yory
Lowas re.r‘;,td fm.':; s raturad t Ly the N-:-f.r
flect that the defene

Phe defendant wae b

Wellfare Departient . fivailable records r Vi
from this home due Lo extreme neglect.  The defendant wes the fifin ({
of his naturs) mother. The four {4) ot.,;: children in this f: f
removed by the !«’r_rw York Child Welfare e Department.  This infor

be confirmed with the Clerk of the Co z,.vt i Schenectady.

Mr. and Mrs. Stano received the deferdant from the Helfare authoritics an A-1-52
and continued caring for the subject until he was thirteen (13} montre of §Ge.
The defendant's parents then returncd with him to the New York

nt in crder to ‘mahze the adoption. As a part of the adoption finalization
process, the defendant was reportedly examined by a team compened of 4
Psychiatrist, Social Worker » Nurse, Physician and Psychologist, ¢«
deLD\“‘OL S mother mdmme thot this team Sub'r”]ur*rt], ruled th
Wnadoptable™,  With the assistance of lirs. Stapg' s Case Vorker ang
PSVCFDWC‘WS», this adoption was finaily approved on 17- 15-52. The
uained in the Schcnectady areg untii age twolve (12).

wilh the
lant

ihen the defendent was twelve (12) yesrs of age, the family then 1o
Mount Vernon, New York, The deferdant remeingd in Mount Vernon thy
which time he went to the Hargrave Mititary School

- The defendant rerained at *hc Hargrave Instityt
the months of June, July and August JueS E > at this institute,
began borrowing large sums of ‘ cadf:ts; and refused
back. The defendant was ‘then oulled Gut uf the Harqgrave Acad By arud

randparents, Clyde and 0e)1a Burham.
9 b ¥t

t‘e "mfc‘*aﬁt rnu ned Lo the he
dant entersd schnol
Ar'rrwr H/L,

In August 19¢
in fmbier, Pen
his parcrts urt.‘: ag:' wr\wom* (21}, In -
nearby to flowertown, Penns ylvania, The
enlisting in the Unite States Navy in Sep
to Grest lakes, i1lino S, whorg
hoverber 1973, the defendant returned to the; homc of h‘, parents wh
)

the Unitodg Stat
i

h

was 1 ratw* in Ormond Beach, fect sube Gk dence n{

spurn"v focal addresses S arrest on 4- Details conce those
are noted in section of this tion., It a
hat the defend remained intericrated since his inttiel arrost

TiG

unit

enrolled in
Daytons Ec cch ’... i ;ur records
cefe%cm comy :

regerrecords alse reflect that fros
> Gelondant attended cluniog in the

entered g Marine M nic cless and fipioh

E3, AN oy

RPN




irse wWith a 4.0 average.

On 1-3-77, the deforndent enteved @ second Cians 1p~u’v1n' the repair of wmall
1B enginres. The course ubject recedive
e for this course

ntoatlended the Mexwell Jostd
Perk, Norristown, Pennsylvenia.
Jr'm in Compyter Science. During
skails dn the programaing of
from this inutitulion

uter Schoel,
T”1s course of study was a Cert
this cource of study, the defendant
Fortran, Asseinbly and Lobol. The d
on 10-6-71, with an average of 76.

rom 9-2-68 through 6-9-71, the defendant attonded the Wissohickon High Shool.
Anb]c R Pennsylvanlu. The defendunt received nis high school diplon: on
6-9-71. Asbler school records reflect that during the 10th arade, the difen
wWos runhed 252 out of 360 student. During the Thth graede, the dofndony

renved 774 out of 346 students.

of study, the difendant was
clarinet and various othor wondwsind

aise he deveioped en dnterest in compuier

cuurs y. Although unverified, the defendant re

during which he was expe 11~d, for fight1ng‘

Frem €-24-67 through 6 the defendant attended Shady Grove High “chuod,
Vhitpain 7 ip {Mon County), Pennsylvania.

ttended Seebreeze Junior High
Florida.

From 8-30-65 through 6-5-67, the defendant
School, 227 North Grnwdv icve, Daytona Beauh,
From £-16-05 through 8-30-05, the defoadent attonded the Hararave Hititary

vy, Chatham, Virginia. Records at this school indicete thot the defcrdant

had o poor acodrmic uu,mL

This information is bas€d on contact with Daytona
the Pennsylvania State Police.

Micheling
South
Pa

PAL: Oq 6-21-75, thn dv'vn4d~t

Sutject was
Church. Avai
the defendant nd hig wife.

1

In September 1975, marital
defendant physicaily abus
attedpting to choke
re?ativrshzn In March
counseling with Robort

the

arently began risg
incident 1r‘vu]\'1m Lhe
furid course of

Ou

24 : ¢

Wi tually fi1 Gn 11-5.7
Ci et wir th o

fi o children

as

el

yeoar:

mo f ; Vi
time of the div ( gege of $5,150 on
This infurmation is based on Volusie € VoLeurt rocords o oontaot wrth Uh
cufendant, Mr. and Mrs. Fugene Steno o PN Sioniricddn,
.

.

Yy
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Vel
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t

fendent's arrest on 6-1-20, he was reniding
wood Avenue, Ormwnd Beach, Fleride. Ucfendant
partment et this addre<: Subiject also redided elone.
he defendant begun occupying this residence T-15-80.

)

{d) RESIDEHCE: At the time
at the Riviera Motel, 18

53

t

rented a one (1) rOOm
kecords indicate that

the defendant resided at Bardingtnn fpartoents {formerly
5 Derbyshire Road, Daytona Beach, Figrida, Defendant

) b

stonint of 1460

From 11-1-78 to 1-1%-80,
Cerbyshire Apartments),
rented o studio apartsent ot this address, paying rent in b
per month. Defendant resided at this dwelling by nimself

hecording to contact with the present manacer of the Carrington Apa: t=ents,
Cethy Arnold, the defendant forfeited 320 of his security deposit dut to der
to the door at this residence. Ms. Arnold stated thet there were po othir
difficultion concerning the dof during s poriod of rouidence,

<
y

Rideswond Aving
om, ore (1) bath
at tn‘s address alone.

=78 through 10-30-78, suhiect
forida. blect resided 'ﬂ &
reying S150 per month rent.  Subject re

efendant maintai

From August 1, 1977 through March 22,
residence was a three |

at 1472 \i1d R Holly Hill, Flarida.

two (2) bath h which the dafendant meintained for hig

cridence
b bedroor,

defendant paid $2% per week rent. Oefendant resid

imself.

977 through July 1977, the defendent resided at ,
rid This residence was also a three (3) budrs

E
sidence was also owned by the s ct's, father to
! efendant resided at this dwelling by him<nlr

responsible i this

From August 1, 1976 throysh . 1977, the defendant vicupied the

his parents loce at 46 Counvy Qlub Drive, Ormond Beach, Florida. e
is & three (3) bedroom, two (2) bath home which was additionally occupicd by
Mr. and Mrs. Lugene Staro

igh 7-31-70, the defendant occupi a b
Read {formerly Hull Road), Oraond Beach, 13

"r;bﬁd as a two (2)t L two (@) bath mebile hane.
this residence after his soparation frow his wife,

From Novesber 197
at 46 Country Clu

From Septerber 1972 through Septe
field HQLLI YToceted in Flowertown, |

rocm gl this residince.

nt 1907 throagh ﬂu¢Jst
cated at 1638 01d Arc

n, F'L.]n“.

Poviws

Yy
1wl
fiew Yord
n, hew York.

rave Military

idince until

g
orviation is e goefendant, Lne Frlorvda Looarioont
| ninal Law Potice endt Mrooand Moo Fulon

oy
vty

f
[
.
L
t




The defends
Churcn,

I &
R b
44 Sauth M

raised as an Episcopalian and e
ifax wond Beach, Fierida.

AL the tire of [ roatt
Prince of Peace by GO0 South s j
Ceferndant attuucd Lm) church periodically unt of hi

in Aunust, 19760 Tne defenda
5 5ervICes.

attending reliai
Chaplin W, L. (eorge, the d
The Uepertment of

haes Crsplayed poriodicsl int

AmGrg the defendsnt
oot Side Story” and

P
skating. S
Sketing Centers

stotes that, as o child, he

Defendant also en
the o#f
interest in electronics and
father

ihe Cifendent s
Srirhing agproxire

ond notes the occasi
waes drinking ot the time of

Or 3, the defend 1 United States havy whe
u 25-73. The dent or in Norristown, wnnylvar
di 4 in Great Lakes, I1¥inois ihiect received an Ho
after nty-nine (29) duvs,dup t riogsons . Accordirg to
States Kavy, the defendent hod an eniistment” in that
problems prior te enlisting in the Subject's Service !
rnoted as 3£-103-51-742.

nt is a Te who stan

rmetely four (4)
resulting from kne

The sv'::jwt rc';,rt‘

£ Forrections Dhddical

wt o sufiers frgn
Tasses by the Fluride

Currectims

wgraohic,
o the u‘uff

's favorite movies care
"fone With the Vind'

s thaet prior to his
ubject was actively dnvolved in skating
r Subject also eniovs

toor lessons ia Bg

m"/S music,
fendant roceived tessons in violing piano and arinet. T

pechanics developed from contact with

spproxittely two {7 packs of i
¢ ofe (1) cese of
use

t

inoeyes
chin Y!“’xtvﬂ(
S &90.
e surgery during the year o

wirs within the Florida

f

astiguation

A8

to the Uepartment nf O
ntly y:rofmz,m to beoa
or advise
Services since ni

Accordi

endant states that since his incarc
1o f"‘duz Woar ‘d mtching television,
Popular M

vT oy
[

Hog

@5 inciude
/

e wWelbU ) Lovrican Pundstand”

Tazing Saddles™,

incarceration, his mein dntires

dencing and Disco music.
Plroosm dancing.

electronics and auto mechanics. As

(s
woek \wf e not
stated that
B wigs nat

of mari)
rach and v

;L hair. The

Ttercetion in

ﬂro Nas 38 scer
H

his prosent heelth s gond fat 3
nerveus disorders.  Contact wi
a1 Unit indicates thyt the
inis classification ap
State
coerds alco roveal that the d
v Uhas recontly heen

ot

el Torrections.,

ttended St

ending

‘ :
T QYuCh, Floridg.

the

o senaretion

it then dxsx.fr.um.z d oonv active interest
werections

Catnod

that the deden

o oainz.

in
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e
1aiy

reeration.

eration,

T

Chanics
i television, he
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the
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at the local Starlight
Deferndant

a chi
hee et

1 RS

or deys

incarceragt

althoy

doefendar

his

and

roller-

id,

[t

ar i

an
i

Tntasice

re he
ita

L

Unitedd

ant’s

barge




AHD, GERALD EUGEND
cventence Investigation Pegr

podeiond

: st wan adm
uspitalt, Philodelphia, Pennsylvania on 4-17-73.
thic hospital in crder to cobone frogmenty removed
10 On 4-21-73, the defendant was Cischarged by Ortho,sdic
Surcesn Ronald MeGargle, M

further medice) records reves) that

rently suffcred po oand frequent
furthber sugiest that the fevers

As @ chiid, the defendant also epparently

ficulty with motor coordination ard suffered numerous hesd

s by running into walls and falling down stairs.

endent did not begin speexing until thoe age of twoe {2) 2nd also
art defect which was corrected during early childhood. r
o that at the Uime the defendent was taeken away from his npaturel
sother, he suffered from extrome neslect. Sprecifics of the defendant’s
sduption records have been requested from the New Yord authurities,
but Schinectady authorities advise that no such records oxist. This
is based on contact with Barbara Galcski of the Femily Court and
Segrenate Clerk's Office.

Iy
D v

'

The clove inf d on contact with the Florids State Frison,
Pernsyivenia St clice, tutene and Norna Stano and the defendant.

(2}

¢ defendant's first contact with Mcntal Heelth authe-
the age of five {5} months. Tnis was a result of
Welfare author it o, resoving the defondant from hi

¥ ko Welfere autnarities apparently cond i ‘¢

but specifics of such }

e sqe of thirteen (13

s

In March 1976, the nt hed contact with RBobert H. Davig,

644 bricse Bouleva wytone Feach D, Davis, & Psych

apparently hud contect with the subjer t berause he warn phiys i

abusing his wite and centinually telbing Vies. AVthough sy S
h . f

cent of Dr, Duvis! pricr cont.

ri

Ctowith the defeodont oro

Davis

Ouring the
senareate P

s of criminel procind
Toyical Bveluations b

noted and attach d b

6y Fernands TS IR
oriday
{e} Ur. N,




ane 1
earning $2.00 ner bour,
arrest
According to contact with the defem jant

was & reliagble individuel and a qeo

ho problems with the defendant durir
i ]

neorpnre

qoioyed

3, the

coployved by the Cor
ch Avenue, t e

From 9-5-73 throuch 1-15
ot aily Hil1, florida

ny, 449 Flc

towith

z eotanlishrent in the capes

fopsonnel Maneger, Uonng Feller, the dobs vicinated i y L wilhunt
notice. Due to this erployment being on ¢ ission basis, the cpecific count
0f weges are unknown.

g T ">1‘/- doby Fenn Marine,
Hill, Florida. Defendun : e oat i

. nanic, 25 e hou
ndell Sice
m ret U(F\ te the food ser

estolils

Yoo Sizocore additic

N
SR
b

every wey, hed no drinking proble N 25 nuinuu“
ever want to meet. Mr. Sizemore steted the
for approsimetely three (3} or four (&) ve'irs prior

+ B, A AR 4

toved by 'L.“xz Howerd J¢
.S. Fiorida. ©Defendan N

in the cwacﬂy of a coo ] per hour. According to con-

tact with the defendant's forn seryi ide Younye, the defendant terminsted

this emnloyment by qui

rafintal,

Mo, Younge advised that
reliable

from 11-21-77 through 3-21-

was caploved by the )(,vw' Peh

Lews-Journal, 901 Sixtn Street, t ath, Fioride. difen vier o
at this firm in the oy ty of ¢ timporary part time bang wOTher, tarning

CUBeTrVItGr, Yen Witnon,

00 per hour. According to ((,ntud with the d
/ to ropurt for work

the defendent terminated this erpl dui Lo
on 3-11-786.

wnt

Mr. Wilson advised that the de wor bept to boeselioond did
not make too ny friends while erp HNews=Journal. Mro Wiltsor riocalis

and thot ke owpent

thot the defendont would complete any he wan ool

most of his break reading boors on high Chinodony .

from 4-10-77 through &-9-77, the dot rant
Catering Service located ot the Rueg O f

frcarding

was emploved in the ¢ ;,\:'nv of a kitciun b
to the defendunt’'s supervisur, frent Prostag

employment due to a mutual urders

Trom'!/7 rart,
330 South’ /’a .

capacity of
firmed by C

do not refle

rocords

from 6-21-75 throudh ferdant .

U.5. 1 and Grenada, Floride in

in the capacity of & for attend

erployinent waes with the duton Y foraer rtanan peobh
insted thio e Sent o prior e b g f b

The defendant tonm

former wife. This infor {

Gienfroudn

IR, PN o
tion wis nficie d by

v ey
~
~
[



onfirred by this writer i with o

erly the Riviers ed Carpot Irn), 2i4 South Atlantic
Floride. Prior Derjoae u.n.m‘, record, do

t i irately

(—\“

i bowas o
cocderks s ntoof (ruu\huit recourds further
this ¢ et due tn cash
confineg Uy the Purenor,

2-14-75, the tf( fondant w »]("/r 4
Fidelity, 339 Thirgd »t:mr olly diidt, fioria. The
d at this f'h.x in the capac xty of a credit coltor vy

G oeridl o cadl Ly

di f"L

earning S35 per hour plus 40 ¢ aeniss ian, ,1(,((,r\,hn'; to Don Martin of
Undted Figeli

Lo defendant was terminglod Gue Lo wurk shor

0-20-74, the di fodent wan ol
it ‘,\Iuntu Avinue, Orsond
five Ain the Copac ity of g

{ tindgted ,m-r this ¢

k ‘lerk, earning $2.00
i} Inn, recorgs

perture 1S ynbnown

nis informetion was u,.m‘ixwr} by ‘s
: Mr. iu:zm afdled thet the
ed his duties in g satisfacty
of the check recessitatod his
from 4-25-74 ‘through 7-6-74, tre defendant wa 'p‘xo;,red Ly the inn
Surfside, 2700 Horth )"«U"‘t‘c Aveaur, Daytora beach, Florid Was
erployed &t this eg Tishment in the Capacity of a des
ra th 3

¢
5

contact wi Rose Godbold, Hoi
and the defendant's reason

per hour. Azcordi

have since been des

from -29<1 through 4-19-74 the defondyat Toyed by Publiz Super
Merie Gelair Plaza, Do tona Beach, Florida.  The def(ndant was

by th firm in th Loity of g stochpersan, carning $3. H
employment was tex‘ due 1o the resiguation of the

informstion was cor 4 by W tix Perconel Suservicnr and

Records [ prosm:tazwe,

cyed Ly
Daytng

From 12-3-73 to 1-15-74, the cidant was
ffc,rr‘f»r]y Montgomery-Yard), J0U2 Yolusig

Defenda erpleyed st this firm in th
$2.00 per hour. Stano was inated from this

theft. This ation was confiried by Lo b
Director.

From 9-5-72 through
Curmrau(m, Ccvmuwr Sys
in the capacity of a cor cutor opere
tms (x.p]f' b due to fr

[P
2Uny

RSN L] rivords

, Arngeio Be

From €-20-72 through 912277, the
husgn’»} o" the Ju‘}urs‘uy of I

1 h Wi
Tods informety

From 11-2-71 tir £-72, the
Huspital, Bryn Mowr Avenge, Bry:
in the capacity of g computer ope
position due to "theft and alcoho)
ised on contact with the Assistan
Richard Baldino,
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Contact with Consolidated Clgar Corpuration indiretes that the defondant s

crployed in the cepacity of a laborer from U-11 69 through 8-16-69. [ fendant
was eluo employed from 12-24-64 through 1-1-700 f poricd of employie
from 6-15-70 through 9-4-70 i« also noted Thiy inforcation wos contimed by

Deve Goldfarb, Branch Manacer of the Connoiiaated (g, Lorporetion. 14
Goldfard adJ»tlomHy tnaicated that the defondant's work was alviays Latin-
fectory and that it was accurate and alwa eted with no west wtien

very dopendetile, ohe

G owas denerib

My Goldferd M’H-at '1 that the defendan 3
fa lur \ty beyend hig ars. Subject's alsenioe

exemplary, in thyt Lm_' m:fendant way aly oand never thed out
before the pr“US“ quitling time. Mr. 6o tionally stated that the
Cefandent go talong well with co-worbars supervisors .,

f throunh 8-22-68,

Ci cretion, 1474 Wille

er this firm in the a@fy 0<

Gutis res ,mf*v‘w’.it;,f during this ner

checiing, packing and shipping of cigar orde

As previcusly noted, the defendunt de sparted

Lo his return to school.

(i) ELOLIAIC STATUS: Gr o Tiabilities .

COMRT_OFEICIALS AND OTHER FLRLORAL STATLHENTS.

PROSECUTOP:  Assistant State Attorney Lawrence J. Nixon advised that the Steto's

position would be presented at the Sentescing Hesring,
LEFENSE AT ©oAssistant Public Defonder Howerd Peari stated: "1 an -

(o iring for o Se ntencing faring, 1 feol for a ounber ot reasons, that
Stano should not be sentenced to death. Ialso feel that the sgyravati
cumstences do net out- ~-weigh the mvhmtwu Circumstances in this case.
be prepered to present this pusition in detail, at the time of Sentencing He aring”

£n ;C»N‘LE"tul :

Lt. Don Geodsen, New Smyrna
of this charge and the nu

beath Sentence is warranted in this case

Investigating Q’f'cer in Case #2
Uepartment stated: "Due to the

Murder corvictions so far, |

~
L

d Hudson of the Volusia
feath Perglty in this

as follows: “Tne
when thi cause s ar

1975, we have

: Comment received from Mr. & i

i of & samb menber or close frwmc 15 easier to
or néturel. But when our dau hior, Syu<an, wes

Vive every day of our lives with this tragedy.

murdored in

After 7 years, we were pGtificd by the Florida Authorites
confessed to Susen's murder. Our first reaction wes as
this man, a str \r. do such & thing?

ang

We have followed the dr
It's hard to understand how a
people and not feel any remorae.
had no respect fur huran 1ife

Stano case throun .n;;w;u’ clippings.
iy could deliberately murdir :
ttted by a hatef

Triie ent

th

at

deathy ¢

vhml(', EAE TR A
vnty Gireld Sty

Society should not tahe respons it
A such heinous crimes. [ife in prison is onot oy

~
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Lenterce Investige

A AT
1

Neal, in addition to possibly cutting her “once or twi
in this case due (o defendant's ples in Volusie County Case #10.
end #21-2508-CC.

On 11-12-77, an eishth murder was con

Ttted by the defendant upsa Mary Katil

een

Muldoon, age 23. At the tine of this tncident, the defendapt vios unenple ed gnd

residing at 1473 Wild Rose, Holly Hilt.

During the year of 1678 or 1979, a ninth murder

5 commitied by the defondant

upon Jane Doe, dage unknown. The remains of this individual was recovered by

the Velusia County Sheriff's Bepartment on H1-5-80.

Subject stated thet, during the year 1978 or 1979, he picked
Up on Main Street, Daytone Beach. The defendant reportedly offered ty
v duel for sex and the two departed the Main Street area. In his ¢o
Steno advised that a Cisagreement occurred concerning the money that was be
trencected &s a resylt of having sex. Cefendant stated thet, durin

filed concerning this incident due to the defendant's plea in Volusia County
Case #80-1046-CC, #80-72485-C( and #81-2508-CC.

cormitted by the defendant upnn Mary Carol '
Atowes residing at tne Bivier

On 1-20-£0, & tenth murder Was
age 20 At the time of the murder, the defend
Hotel and was unenplioyed.

Records reflect the Miss Mehar suffered fiye (%) knife wounds to the chent,

(2) wounds to the hack and one (1) to the thigh.

1

ring en intorview with the defendant on 4-1-20 Sat. Paul Crow was advised
the defendent was, in fuct, rosponsible for this homicide. Mr. Stang atdyic.

o

it. Crow that he had picked fthe victim up on Attantic Avenue and Prucoednd
sen Averug Stano advised Detective Lrow that gn ardunenl subsequently e
with respect to the questicn of sex. According to Mr. Stano, as the two wor
the intersection of Clyde Murris Goulevard and Mason Avenue, he reached ypde

the ceat of his vehicle ond secuied his knife. Steno then advised Detectiy

Crow that he stabbed the victim in the chest. Miss banar then epparently ol
GVer as she was trying to 90 for the door. The defendant thop reportedly pu
ner back and.oche sufie od the kni wound o the thich. Pigg Hingr hen vy

L S
<

d forvard end was struck fwo (2) edditioral vimes in the Lack .

Un 2-15-80, ol Gh murder wis coreittoed by the defendant upmn Toni Hed
aue 26, Records further indicate thet Mise Hodiduohs sufferod a ton
(¥8) wounds tg the beck of the head, fourteen (18] wounds to the side of the
head and two (2) wounds to the forchead.
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should be sentenced to death. He could then experience the fear and helplessness
that all of his victims felt when he chose to end their lives.

Like Gerald Stano, we would also frel no remorse upon his death, as he sorves
purpose to us or our society”. (dated April 14, 1933)

CASE #83-183-CC

VICTIM: Tre victim in this case, Kathy Muldoon, had been raised in Foster Homes
Tn the State of Pennsylvania. Ms. Muldoon's parents passed away when she was
fourteen (14) years of age and her brothers have since moved. Contact wes made
with Mr. and Mrs. Roger Hopkins, Route #1, Chadsford, Pennsylvania. Mr. and Hrs.
Hopkins apparently raised the victim for approximately one (1) year, at the age
of fourteen {14). Mrs. Hopkins stated that Ms. Muldoon kept in close contect with
her but was actually on her cwn after graduating from high school. Mr. and Mirs.
Hopking hope that the defendant receives the Ceath Penalty for this crime.

YO

THFUL OFFENDER:
The defendant doss not gualify as a Youthful Offender.
PLAN:
The cefendant's plan is to develop a Work Assignment within the Floride Stete Prison.
{(a) MOMETARY OBLIGATIONS: -

(V) RESTITUTION: HNot applicable.

(2} COST oF SUPERVISION: Not applicable.
{t)
SUMMARY AND ANALYSIS:

Before the Court is a 31 year old white male who has enterod pleas of Guilty to
charges of Mucder in the First Degree.

“Specifics in Case #83-188-CC involves the murder of Susan Bickrest, age 24, on
12-20-75. The body of Miss Bickrest was recovered floating in Spruce Creeb, at
approximately 4:45 p M. According to the Medical Examiner, Miss Bickrest died
&s a result of drowning. A second cause of death 15 Tisted a5 “manual strengulation
with extensive abrasions and bruises noted". Reports further indicate that Migs
Bickrest suffered bruises to the bridge of the nose, tip of the nose and around
the nostrils. A laceration to the Tower 1ip and a minor laceration to the chin
viere noted,

According to contact with the subject, he picied up Miss Bickrest st the Derby-
i shire Apartments on 12-20-75, Subject advised that after forcing the subject
intoshis car at gun point, the two proceeded to the Spruce Creck area. Subject
stated that, while enroute, a small srgument ensued and he struck the victin with
his fist. After arrival at Spruce Creek, subject reportedly forced Hiss Bickrest

out of his car and a second incident ensusd. At this point, Stano reports
strangling Miss Bickrest and placing her body beside the water. Stano advised

c that, although Miss Bickrest showed no signs of Tife, he did not believe thet she
o was dead when he left the scene,

During the course of conversation with the subject, he stated that he had beon
dérinking, but was not intoxicated. lhen Questioned concerning the victim's sCtions
prior to the second incident, -Stano advised that Miss Bickrest was "bitchy™ as
she was aware.of her-possible fater Stanoalso advised that he had "some jdre

T  that he would commit thie homicide.,

& -

550
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Specifics of Case #83-189-CC involves the murder of Mary Kathleen Muldoon, age 23,
on 11-11-77. The body of Miss Muldoon was recovered on 11-12-77 from a ditch
located on Turnbull Road, Hew Smyrna Beach. According to the Medical Examiner,
Miss Muldoon died as a result of “a penctrating buliet wound to the head, combined
with drowning".

Accerding to contact with the subject, he picked Miss Muldoon up on Seabreeze
Boulevard, on 11-11-77. Subject stated that he forced Miss Muldoon into his car
at gun point, and the two proceeded to New Smyrna Beach. While enrcute to Port
Orange, the conversation turned to sex, at which time Miss Muldoon refused.
Subject indicated that he then struck Miss Muldoon and proceeded to Turnbull Bay.
Upon arrival at Turnbull Bay, Miss ¥uldoon was reportedly forced out of the car
and subject followed. Subject advised that a second argument then ensued, at
which time Miss Muldoon was again struck and forced to the ground. Accarding to
Stano, he then shot the victim in the right side of the head.

During the course of conversaticn with the subject, he advised that he had been
drinking, but was not intoxiceted., When questioned about the victim's actions

prior to the second arguinent, subject advises that Miss Muldoon be e "uncooperative
and 'wes most likely awsre of what would follow. Subject alse added that he had

"some idea" that he would commit this homicide.

As & Juvenile, subject reports incidents in Wostchester County, New York. Subject
stated that, at the age of thirteen (13), he was referred to the Family Court

d ¥
for pulling fire alerms. Subject also reports a second referral for thrawing

rocks at cers from an overpass. This information was unable to be confirped
with the Clerk's Office of liestchester County. [

As an adult, subject's first murder conviction occurred as @ result of a double
murder on 3-21-73. This incident involved the stabbing of Janie M. Ligoting,
age 19, and Ann Arceneaux, age 17. Miss Ligotino had been stabbed a total of
thirteen (13) times and Arceneaux had been stsbhed a total of five (5} times.

According to the defendant, hé hed traveled from Pennsylvania to Gainesville in
order to visit his sister-in-Yaw, Janet Ottilini Stano. efendant indicated

that between 11:00 P.M. and 2:00 A.M., he saw two {2) white females hitchhiking
somewhere east of the college. After some conversation, the two (2} entered the
defendant's vehicle and proceeded. to Northeast Avenue and 18th Street, Gainesville.
The defendant advised Sgt. J. E. Plitch, that Just prior to stopping the car, B
Miss Ligotino said something which he did not like. The defendant then reportedly
reached under the seat, pulled cut a hunting knife and stabbed Miss Ligotino

a totel of two (2) times in the chest. At thot time, the dofondant stated that
Miss Arceneaux was having a hard tire getting out of the car due to cylindrical
escape-proof 1ecks. Prior to Miss Arcerooux esCeping, the defendant reported)y
stabbed her once in the arm or hand and alse once in the chest. The defendant

then reportedly exited the car, chased Migs Arcencaux and finelly caught her.

The defendant then stated that he stebbed her several nore times. Subject then
reportedly returned to the car and Jocated Miss Vigotino fallen over in the seat)
groaning. The defendant then reportedly stabbed Miss Ligoting a tots] of three (3)
more times in the back.

v Barbara Bauer, age
hs Corporation and

o Daytona Beach for a short vacation. Miss Bsuer had apparently

r trouble at the Holly Hill Plaza and the defendant was able to

>sted t

third murder was comnitted by the defendant ups

-

9_6-7

-0

un

a
"17. The defendant had recently heen dismissed from the fur
hed trave

ed t
d ca

oick her up. Actcording to the written statement on 10-13-82, .he su et
ng Miss Bauer's car, he drive it in order to make sure it was rurning OX.
; portedly left the Holly Hill Piaza and Mics Bauer repartedly begen to
tle uneasy”. The defendant then reportedly struck Miss Bauver and
edvised that, if she did whéat he said, he would not kill her.

As the two (2) approached the Starke arca, the defcndunt FEPOrtidly pilled off
s dirt road and bound Miss Bauer's hands and feel wilh rope.  In this statement,
the defendant states that he then choked Mics Bauer to death and removed Her from

-
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her car. Subject additionally indicated that he did undo her pants, but did not

take them off. {n 4-10-74, Bradford County authorities Jocated the sekletal
remains of Miss Bayer,

On 12-14-73, it s alleged that o fourth murdoer Was commitied by the defendant upon

Yathy Scherf, age 170 AU the time of this allegud incident, the defendant had
recently relocated to Daytons Beach and was vesiding with his parents.

Ina report dated 8-11-82, the defendant stated that he apparently piched the
victim up some time before dark, on 12-14-74. Stano adviscd Sgt. Johnny iunis,
Brevard County Sheriff's Office, that Miss Scharf became "mouthy”, criticizing
his drinking and driving. The defendant allegedly advised officers that he the
"backhanded” Miss Scharf and procecded to Brevard County. Once in Brevard Count
it is alleged that the defendant drove to an isolated arca, advised Miss Scharf
to "Get cut, this is the end of the line".

itted by the defendant upon lancy

On 1-2-7 confirmed fourth murder was cor

£
5, a

Heerd, age 24. At the time of this incident, the defendent was unerployed andg
residing with his parents .

The body of Miss Heard was located on a Florida Power and Light Access Prad
helfway between Cisco Ditch Road and dirt extension off the 0ld Dixie Highuay,
Blue Creek, Ormond Beac

The body of Miss Heard wes stripped from above the breast Lo below the kneee,
The body had-on a blue jean jacket, a slip, tennis shoes and another garuont
pulled down around the shoes. The knees of Mise Heerd were spread aport end the
feet were together. The cause of death was determined by Medical Cxaminer
Arthur Schwartz, M D. as strangulation.

On 12-20-75, a fifth murder was comnitted by the defendant upon Susan Bickiost,
age 24, At the time of this homicide, the defendant was sUill residing with his
wife and working for his father-in-law.

On & 23-75%, & sixth murder was Committed by the defondant upon Lindg Howi L ton,
age 16, in New Srmyrra Beach. At the time, the defendant weas employed by his

father-inilaw, Orlando Gianfroddo and residing with his wife.

Available records reflect that Miss mitton's
in the sand, spproximately on {1/4) mi 5
able records reflect that Miss Hamilton had been bea

N
scuth of Turtle Mound. Avail-

fi
Y

nude bedy was recovered, face down
Te

-81, the defendant offered a verbal confession regerdina this incident.
edvised Detective Paul (row thet he picked Up !iies Hamiltdn in the -rduale
Daytons Eeach. Stano stated thst the two then headed to New Smyrna Beach,
sroked some cannebis and drank a smoll amount of beer. Mro Stang states that he
then guestioned Miss Hamilton regarding the possibility of heving sex and an
argument ensued. Defendant states that he then forced Mis Hamilton, nude, from
his vehicle and strangied her on the beach in question, Uncgl records furthor
reflect that, in view of the defendant's plee in Volusia County Case FEG-10A5-CC,
#80-24E89-CC and #81-2708-CC, no charges were filed concerning thic incident .
On 5-29-7¢, vinth murder was ¢ itted by the defendant goon & A
age 1&. At time of this homicile, the defindont was siil] ceoidi with his
wife and empleyed by his fothor-in-law,
Cn 3-21-81, the defendant offered a taped stoloment to Ovtective foul Crow, con-
cerning this incident. During the ccurse of thi confescinn, the defordent stated

S
s
that he pickrd Miss N2al up on the beach in front of the dolidey Inn foer

Deytona Brach. Defendent stoted thet after Mios fiol vetired his car, twir
1 to the Jomnobs State Park, at which tine stopned and hed <ex,  The
At steled that Miss Neal subsequently bie slater luphet and

Cedaoy g
§n o}

;
sed me of ", Defendant then sdviscd Gotective Vool Crow thet he strenel e

hel
o

‘

P

ten badly prior to being strangled.
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Presenternce Irvestigation Page #77
& total of eleyven (11) murders . In view o tors, it 9s recouepded
that the Court consider the TRpesiefon of enelty in this Case.
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181 Cal.Rptr. 243
The PEOPLE, Plaintiff and Respondent,

v

Donald Lee SHIRLEY, Defendant
and Appellant.

Cr. 21775.

Supreme Court iof California,
In Bank.

March 11, 1982.

Defendant was convicted-in the Superi-
or Court, Orange County, Mason L. Fenton,
J., of rape and uniawfully entering com-
Plaining witness’ apartment with intent to
fommit ‘a felony, and he appealed. The
Supreme Court, Mosk, J., held that: (1)
testimony of a witness who had undergone

Memory of the events in issue is inadmissi-
le as to al matters relating to those

“hypriosis for the purpose of restoring his

. SHIRLEY Cal.

841 P.2d 773

events, from the time of the hypnotic ses-
sion forward for reason that hypnosis is
generally acceptable in the relevant scien-
tific community for the purpose of memory
retrieval; (2) testimony of complaining wit-
ness, who had been previously hypnotized
for purpose of restoring her memory of the
events in issue, was inadmissible in rape
trial; (8) error in admission of testimony of
complaining witness was prejudicial since it
constituted virtually the sole incriminating
evidence against defendant: and (4) double
Jjeopardy clause did not bar retrial of de-
fendant.

Reversed.
Richardson, J., filed concurring opinion.

775

Kaus, J., filed concurring and dissent-
ing opinion,

L. Criminal Law =385

Statements made under hypnosis may
not be introduced to prove truth of matter
asserted . because the reliability of such
statements i3 questionable,

2. Criminal Law =385

Testimony of a witness who had under-
gone hypnosis for the purpose of restoring
his memory of the events in issue is inad-
missible as to all matters relating to those
events, from the time of the hypnotic ses-
sion forward, for reason that hypnosis is
generally unacceptable in the relevant sci-
entific community for the purpose of mem-
ory retrieval.

3. Criminal Law 385

Testimony of complaining witness, who
had been previously hypnotized for purpose
of restoring her memory of the events in
issue, was inadmissible in rape trial for
reason that hypnosis was not generally ac-
ceptable in the scientific community for
purpose of memory retrieval.

4. Witnesses =35 ]

A previously hypnotized witness is not
incompetent in the strict sense of being
unable to express himself comprehensively
or understand his duty to tell the truth or
of lacking the general capacity both to per-
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ceive and remember; thus, if prosecution
had wished to question such witness on a
topic wholly unrelated to the events that
were subject of hypnotic session, his testi-
mony as to that topic would not be rendered
inadmissible by virtue of fact that witness
has undergone hypnosis for purpose of re-
storing his memory. West's Ann.Evid.Code
§ 701,

5. Criminal Law =1189.1(7)

Error in admitting testimony of a pre-
viously hypnotized witness is not reversible
per se; its effect must still be judged under
the prejudicial error test.

6. Criminal Law ¢=1163.1(7)

Error in admission, in rape trial, of
testimony of complaining witness, who had
been previously hypnotized in order to re-
store her memory, was prejudicial since it
constituted virtually the sole incriminating
evidence against defendant. West's Ann.
Const.Art. 6, § 18.

7. Rape &=57(1)

In view of state of the law concerning
admissibility of testimony of hypnotized
witnesses at time of defendant’s rape trial,
trial court did not err in denying defend-
ant’s motion for judgment of acquittal on
grounds of insufficiency of the evidence
since testimony of complaining witness, al-
though vague and self-contradictory on a
number of points, was not inherently in-
credible and would have constituted at least
“substantial evidence” to support a verdict
of guilt. West's Ann.Pen.Code § 1118.1.

8. Criminal Law +=753.2(3)

Purpose of a motion for judgment of
acquittal on ground of insufficiency of the
evidence is to weed out as soon as possible
those few instances in which the prosecu-
tion fails to make even & prima facie case.
West's Ann.Pen.Code § 1118.1,

9. Criminal Law =193

Reversal of defendant’s rape conviction
on basis of erroneous admission of testimo-
ny of -previously hypnotized witness did not
i. In addition. defendant was convicted of the

derivative charge of unlawfully entering Cath-
erine’s apartment with intent to commit a felo-

prohibit retrial of defendant on double jeop-
ardy grounds since the prosecution made a
sufficient case under the law as it then
stood. U.S.C.A.Const.Amend. 5.

10. Criminal Law ¢=193

Double jeopardy clause does not prohib-
it retrial after a reversal premised on an
error of law., U.S.C.A.Const.Amend. 5.

John W. Carney, Deputy Atty. Gen., San
Diego, for plaintiff and respondent.

Ephraim Margolin 28 Amicus Curiae on
behalf of defendant and appellant.

Stephen C. Hosford, Garden Grove, for
defendant and appellant.

MOSK, Justice.

The principal question on this appeal is
whether a witness may be allowed to testify
after he has undergone hypnosis for the
purpose of restoring his memory of the
events in issue. The question is new to this
court, but has been often litigated in our
sister states and extensively studied by
medical science. In accord with recent and
persuasive case law and the overwhelming
consensus of expert opinion, we conclude
that the testimony of such a witness should
not be admitted in the courts of California.

I

The record discloses a classic case of con-
flicting stories. There were only two wit-
nesses to the principal events: the com-
plaining witness, Catherine C., told the jury
that defendant compelled her by threat and
force to submit to sexual intercourse and to0
orally copulate him; defendant testified,
however, that Catherine willingly partici-
pated in the act of intercourse, and there
was no oral copulation. The jury believed
part of Catherine's story, as it convicted
defendant of rape; but it also apparently
found that she was lying when she describ-
ed in detail the alleged act of oral copuld-
tion, as it acquitted defendant of that
charge.! The jury doubtless had a difficult

ny, présumably the rape. (Pen.Code, § 439)
The court stayed execution of the sentence 0n
this count until completion of the sentence o1
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task, since Catherine’s performance a3 a
witness was f{ar from exemplary: the rec-
ord is replete with instances in which her
testimony was vague, changeable, self-con-
tradictory, or prone to unexplained lapses
of memory. Indeed, on occasion she pro-
fessed to be unable to remember assertions
that she had hersel{ made on the witness
stand only the previous day.

In such circumstances it is particularly
important that the testimony of the com-
plaining witness be free of taint, lest 2
mistaken conviction result. Yet as we shall
see, in the case at bar the prosecution con-
taminsted Catherine’s testimony by sub-
jecting her to a hypnotic experience on the
eve of trial for the purpose of “filling the
gaps” in her story. To allow her to testify
against defendant after that experience
was error; and in the light of the entire
record, we are of the view that the error
caused a miscarriage of justice requiring
reversal of the judgment. (Cal.Const., art.
VI, § 13))

A

Catherine was a 32-year-old bartender at
a saloon named Bud’s Cove, not far from
the Camp Pendleton Marine base. The first
prosecution witness, Marine Sergeant
Chsarles Lockskin, testified that at 8:50 p.
m. on January 25, 1979, he entered Bud’s
Cove and approached Catherine, whom he
had known for several months. She was
off duty, and “looked like she was feeling
kind of bad.” 'She.had a half-consumed
martini in front of her, was under the influ-
ence of alecohol, and staggered when she
walked. ‘

After talking with her for some 15 min-
utes, Lockskin offered to get her something
to eat and take her home. They drove in
hia car to & take-out restaurant, purchased
some food, and arrived &t Catherine’s apart-
ment house at 9:30 p. m. She vomited

the other, the stay to become permanent at that
time.

2. Catherine later told the police that defendant -

was holding both a butcher knife and an “ice
pick.” She subsequently changed her story
and described the latter as a large Phillips
screwdriver. At trial the prosecution produced

841 P 2d—18

when she got out of the car; as this was
happening, defendant came up to Lockskin
and addressed him by name; Lockskin
asked him to leave, and defendant did so.
Lockskin then helped Catherine into the
apartment and went into the kitchen to
prepare some drinks. When he returned to
the living room, however, she had passed
out on the couch and was fast asleep. Af-
ter failing to rouse her by shaking her, he
covered her with a blanket, turned out the
lights, locked the front door, and departed.
It was shortly before 10 p. m.

The next witness was Catherine. She !
testified that on the evening in question she
went off duty at Bud's Cove at 6:30 p. m,,
ordered two martinis, and sat “relaxing”
until Lockskin came in. Her testimony as
to her activities with Lockskin generally
corroborated his, and she admitted she
could “feel” the alcohol she had consumed,

Catherine's version of the events occur-
ring after she fell asleep was as follows:
she testified that she awoke some time la-
ter, still lying on the couch fully clothed,
and found defendant standing naked by the
coffee table holding a butcher knife? De-
fendant assertedly took her into the bed-
room, ordered her to remove her clothes,
and compelled her to orally copulate him
for several minutes. The witness admitted
that she felt “like I was in a dream” and
events were moving in “slow motion.” 3

Catherine then stated that defendant
made her get on her knees, tied her hands
behind her back and gagged her with nylon
stockings, put her head down on the bed,
and had intercourse with her in that posi-
tion for up to half an hour. When she tried
to turn her head to see who he was, he
struck her with his hand and ordered her
not to look at him; later he put a pillow
over her head for the same purpose, and
struck her on the hip. She claimed the

neither knife, ice pick, screwdriver, nor any
other weapon.

3. As noted above, the jury impliedly found that
her testimony describing the alleged act of oral
copulation was false.
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latter blow sobered her so that she no long-
er felt the effects of her prior drinking.

Until this point the apartment had re-
mained totally dark, and she could see the
intruder only as “a shadow.” According to
Catherine, however, defendant abruptly de-
sisted from further intercourse, removed
her bonds and gag, took her back into the
living room, and turned on the lights.* For
the next half hour the two sat naked on the
couch, she on his lap, and chatted. Finally
he asked her if she liked beer, and she
replied that she did; he volunteered to get
some from his apartment, and told her
where he lived® He dressed and left on
this errand; on his return with the beer he
took his clothes off again, she got back on
his lap, and the conversation resumed.

After another quarter of an hour, defend-
ant suggested they take a shower together,
and she agreed. As they entered the bath-
room, however, the telephone rang. The
caller was assertedly a “girlfriend” of Cath-
erine named Mickie, who announced she
was coming over to the apartment. Cather-
ine relayed this fact to defendant, and told
him that he could return at another time
and she would cook dinner for him. Ac-
cording to Catherine, defendant then got
dressed, wrapped the knife and screwdriver
in an extra T-shirt he had brought, thrust
them down the front of his pants, and left
when Mickie arrived. Catherine testified
she told Mickie she had been raped by a
Marine, and Mickie gave her a strong seda-
tive—a 100-milligram dose of a drug called
Mellaril® Mickie stayed for half an hour,
and immediately after she left Catherine
called the police. According to Catherine, it
was 10 minutes before 1 a. m.

4. She claimed that as they entered the living
room defendant told her he had intended to
take her money but “he seen my bible on the
nightstand next to the bed and changed his
mind.” The witness did not explain how de-
fendant could have recognized a bible in the
dark.

3. Defendant lived close by. in an apartment

separated from Catherine’s complex by a'single =

building.

6. Catherine admitted that Mellaril “had been
prescribed for her to take four times a day, and
that she had taken such a dosage for about six

641 PACIFIC REPORTER, 2d SERIES

On cross-examination Catherine admitted
that during their long conversation in the
living room defendant told her numerous
personal details about himself, e.g., that he
lived in the next apartment building, that
his name was Don, that he was 22 years old,
that he was married and had a child, that
he was a Marine but was not happy in the
service, and that the next morning he had
to go to Bridgeport, California, for cold-
weather training.” She claimed that she
engaged defendant in the foregoing conver-
sation only because she was afraid he would
do her further harm; yet she conceded that
when defendant went to get the beer he
left the knife and the screwdriver on her
living room floor but that she did nothing
about them, and that while he was gone she
remained sitting naked on the couch. Al-
though she had a telephone she did not call
the police or anyone else for help, nor did
she dress and go to the nearby apartment
of the building manager who was admitted-
ly “a big guy,” nor did she even lock the
front door. She also acknowledged that she
did not know Mickie's last name, address, or
telephone number, or where she was at the
time of trial, and indeed had never seen her
since the night in question.? -

On redirect examination Catherine testi-
fied that until defendant turned on the
lights in the apartment, she thought the
person having intercourse with her was an
older man who resembled defendant and
had flirted with her at the bar where she
worked.? ' '

Police Officer Russell Lane testified that
the telephone call reporting the rape came

month§. She denied, however, that she had
used the drug within the previous 18 months.

7. As appeared from the testimony of the police
officer who responded to her call and took a
description, defendant also told Catherine ex-
actly which company he was in at Camp Pen-
dleton.

8. Not surprisingly, the prosecution did not pro-
duce Mickie as a witness.

8. Defendant testified that Catherine told him
“"she thought | was some major.”
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at 1:45 a. m., an hour later than Catherine
claimed. He went immediately to her
apartment and found her under the influ-
ence of alcohol: her breath had the smell of
someone who “had been drinking quite
heavily,” her speech was slow and at times
difficult to understand, and her walk was
unsteady. She told the officer she had been
brought home ‘“very drunk” from Bud’s
Cove at midnight, that she fell asleep on the
couch, and that she awoke in her bed at
12:30 a. m. She gave the officer a physical
description of defendant, and repeated the
personal information defendant had dis-
closed to her during their conversation.
She then complained that her buttocks hurt,
and the officer took her to a local hospital.

At the hospital she was examined by a
physician. He testified that he found a
bruise on her right hip and “‘crease marks”
on her wrists. But although the latter were
consistent with her hands having been tied
by a fabric, he could not tell their cause and
described them as the kind of marks one
receives from sleeping on wrinkles in the
bed linen. She reported to the physician
that she used “occasional Metlaril and alco-
hol frequently.” He testified that Mellaril
i8 “a major tranquilizer,” and that in doses
of 100 milligrams or more per day it is
prescribed primarily for psychotic states,
schizophrenia, and manic-depressive cases.'?

After the physical examination, Police
Officer Leonard Goodwin took a statement
of the evening’s events from Catherine.
The next morning Officer Lane went to
defendant’s apartment and arrested him as
he was leaving to report for duty. When
the officer announced the charges were
burglary and rape, defendant became angry
and said he had “picked up a drunk bitch at
Bud’s Cove and took her home and fucked

18. The doctor's testimony concerning the uses
of Mellaril was corroborated by another physi-
cian-witness, Dr. Donald Schafer. The remain-
der of Dr. Schafer's testimony is discussed be-
low. (See Part I B, post.)

11, As noted above, Sergeant Lockskin corrobo-

Tated defendant's testimony in this regard.

12, The defendant was not the first person whe
had removed that screen for the purpose of

her,” and “now she wants to repoert that he
raped her” and “that is all a bunch of
bulishit.”

Defendant took the stand in his own de-
fense. He testified that a few days before
these events Catherine had waited on him
at Bud’s Cove. On the evening in question
he entered the bar and saw her sitting with
Sergeant Lockskin, whom he recognized.
When Lockskin went to the men's room,
defendant approached her and asked how
she was feeling. They had a brief conver-
sation; according to defendant, she told
him her name was Cathy, identified the
apartment house in which she lived, and
invited him to “grab a six-pack sometime
and come over.” When Lockskin returned,
defendant left the bar and bought some
beer at a liquor store. After fzailing to
locate a friend of his, defendant walked to
Catherine’s apartment house. As he ap-
proached, Catherine and Lockskin drove up
and defendant spoke briefly with the lat-
ter.)! .Defendant then returned to his own
apartment for a while, drank some beer,
and went back to Catherine’s building.
When asked why he did so, he explained,
“Well, my wife was back home in Indiana.
[ was by myself. Kind of lonely. And I
had an invitation to come to her apart-
ment.”

On his arrival, defendant knocked twice
on Catherine’s door; there was no 'response,
but he thought he heard someone inside
who was moaning as if ill.” When no one
answered further knocking, he called her
name through the window and lifted off the
screen. He testified that he believed some-
one inside was sick.!?

At that point Catherine opened the front
door and defendant asked, “Are you okay?”
He handed her the screen; she put it next

climbing through Catherine's bedroom window.
In the prosecution's case-in-chief Sergeant
Lockskin testified that he was the: previous
tenant of the same aparunent; that Catherine
had moved in with-him.for.a.month; and that
about three weeks before the night in question
he returned home with her and discovered he
"had lost his key. Lockskin testified he thereup-
on removed the screen on the bedrocom window
and climbed through it into the apartment.



783 Cal

to the front door, went back to the living
room, and lay down on the couch. Defend-
ant sat next to her and repeated his ques-
tion, “Are you okay?” Her reply was to put
her arms around his neck and begin kissing
him. He responded, and at his suggestion
they soon moved to the bedroom. There
she cooperated in helping him remove her
clothes; defendant returned briefly to the
living room for his cigarettes, stripped
down, and rejoined her on the bed. They
proceeded to have intercourse in the “mis-
sionary position,” then turned so that he
entered her vaginally from behind. She
abruptly asked defendant to stop and he did
so. He inquired what was wrong, and she
replied that she “couldn’t be emotionally
turned on by men.”

Defendant’s testimony as to the ensuing
events was substantially the same as Cath-
erine’s. They sat unclothed on the living
room couch talking for a half an hour, and
he told her all about himself. In turn, she
told him that she too was from Indiana,
that times were hard for her and she was
having problems, and that she had seven
children in Knightstown Home for Chil-
dren. She became upset and began to cry,
saying that nobody loved her. As Cather-
ine had testified, defendant went home to
get some beer and then suggested they take
a shower, but the evening ended when
Mickie called on the telephone. He dressed
and waited for the latter to arrive, feeling
that Catherine “was just in a wrong state
of mind to be left alone.” After some
minutes Mickie entered carrying a six-pack
of beer under her arm, and defendant left.

Defendant acknowledged the angry deni-
al he made when Officer.Lane accused him
of rape the next morning; and he further
denied that he broke into Catherine’s apart-
ment, or threatened her with a knife or
screwdriver, or tied her up or struck her, or
had intercourse with her without her con-
sent, or engaged in any act of oral copula-
tion.

Finally, a number of Marine officers, in-
cluding defendant’s platoon commander, his
company first sergeant, and his company
commander, testified in his behalf. On the
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basis of their experience they unanimously
expressed high personal regard for defend-
ant’s truthfulness and honesty, and report-
ed that he had a good reputation for those
traits of character. His first sergeant fur-
ther testified that he was made aware of
any altercations occurring in the company,
and that defendant had no history of en-
gaging in aggressive or violent behavior.

B

We relate next the evidence bearing on
the issue of hypnosis. Prior to trial, counsel
for defendant moved to exclude all testimo-
ny of the complaining witness that was the
result of her having been hypnotized. He
offered to prove that the case was original-
ly set for trial on May 1, 1979, but was
trailed because of the unavailability of an
adequate jury pool; that in the evening of
April 30, 1979, i.e., more than three months
after the events in question, the deputy
district attorney assigned to the case, Rich-
ard Fulton, had Catherine hypnotized by
another deputy district attorney, Richard
Farnell, at the courthouse and in the pres-
ence of Mr. Fulton and one Terry Moore;
and that Catherine made certain statements
under hypnosis which would cause her testi-
mony at trial to be significantly different
from her testimony at the preliminary hear-
ing. Counsel then identified one such dis-
crepancy, and argued that “this is an im-
proper use of hypnosis’ because “it is not in
fact refreshing a witness’s recollection” but
“it is in fact manufactured evidence.” He
distinguished those cases in which hypnosis
has been .used for such purposes as helping
an eyewitness to remember a license plate
number. He denied that any court in this
state had ruled the use of hypnosis permis-
sible in all cases, and charged that here the
People were attempting “to expand hypno-
sis into an area [in] which they cannot 1ay
adequate foundation for its reliability” as &
tool for refreshing-recollection.

The trial court denied the motion, ruling
that prior hypnosis of a witness affects the
weight but not the admissibility of the tes-
timony. Accordingly, the court directed
that if Catherine gave evidence that she
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could not remember—or did not exist—be-
fore she was hypnotized, the fact and cir-
cumstances of that hypnosiz should be put
before the jury.

Pursuant to this ruling, Catherine was
allowed to testify to a number of matters
that she assertedly had been unable to re-
call on two occasions prior to hypnosis, ie.,
when she gave statements to the police on
the night of the events in question, and
when she testified at the preliminary hear-
ing. For example, on those occasions she
stated that after falling asleep in her
clothes on the couch in her living room, she
awoke in her bedroom and found herself
lying naked on the bed, gagged and bound.
At trial, as noted above, she testified in-
stead that when she awoke she was still on
the couch and fully clothed, and defendant
then forced her to go into the bedroom and
get undressed. Again, prior to hypnosis she
stated that defendant had sexual inter-
course with her before as well as after the
alleged act of oral copulation, while at trial
she testified that the oral copulation pre-
ceded any intercourse whatever. Prior to
hypnosis she stated that her hands were
tied during the oral copulation, while at
trial she denied this claim. Finally, prior to
hypnosis she stated that the first time she
saw the knife in defendant’s hand was
when they returned to the living room after
the sexua! intercourse, while at trial she
testified she saw it when she awoke on the
couch before'entering the bedroom.

Both counsel explored the nature and ef-
fect of Catherine’s hypnotic experience.
According to Catherine, before being hyp-
notized she recalled the events of the eve-
ning in question only “vaguely.” She dis-
cussed the gap in her recollection with Dep-
uty District Attorney Fulton, and consented
to be hypnotized “for the purpose of going
back over what occurred that night.” She
verified that she was hypnotized on April
30, 1979, in the courthouse, by Mr. Farnell;

13. In addition, Dr. Schafer is a past national
_president of the Scciety for Clinical and Experi-
mental Hypnosis, a fellow of the American So-
ciety of Clinical Hypnosis, and the founding
president of both the California Society of Clin-
ical Hypnosis and the Orange County Society

although the latter had “some training,” he
was not a psychiatrist or even a physician.
She had not been hypnotized before, but she
“just knew” that it enables a person to
“remember more than normal.”

Apparently she was not disappointed in
that expectation. She agreed that the hyp-
nosis at least partly “cured” her recollection
as to “this sort of dreamlike period that
we're talking about.” She credited the
hypnosis with causing her to “fill in the
gap” in her memory, and also to recall that
certain events took place in a different se-
quence. In particular, she specifically as-
cribed to the effect of hypnosis each of the
above-listed changes between her testimony
at trial and her pretrial statements to the
police and testimony at the preliminary
hearing.

The defense called Dr. Donald W. Schafer
as an expert witness to testify on the sub-
ject of hypnosis. Dr. Schafer is a board-
certified psychiatrist with 16 years of pri-
vate practice and 10 years on the staff of
the University of California at Irvine,
where he is a clinical professor of psychia-
try. He has had extensive training in hyp-
nosis, and has used it in his practice for two
decades. Dr. Schafer acknowledged that
hypnosis has certain valid medical uses,
such as pain contro! and relief from various
psychosomatic symptoms. In appropriate
cases it can also be used for the treatment
of neuroses, e.g., by assisting a patient to
recover repressed memories of traumatic
events, including rape.

Dr. Schafer warned, however, that there
are grave risks in relying for other purposes
on the accuracy of memories recalléd under
hypnosis. He explained that while no one
knqws exactly how the human mind stores
information, it does not act like a videotape
recorder, i.e., a machine capable of “playing
back” the exact images or impressions it
has received. Rather, “there are many
things that alter the storage of exact mem-

of Clinjcal Hypnosis. As well as using hypno-

sis in his psychiatric practice, he has taught
advanced courses in medical hypnosis and hyp-
noanalysis, Finally, as of the date of trial he

had written 10 to 13 professional articles on
hypnosis:
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ory.” There is therefore no assurance, the
doctor testified, that a memory recailed in
hypnosis is correct. On the contrary, a per-
son under hypnosis can be mistaken in his
recollection, or can hallucinate, or can “con-
fabulate,” i.e., create a false or pseudome-
mory, or can even deliberately lie. [ndeed,
it may be easier to lie under hypnosis, be-
cause from the viewpoint of the person in
the trance “the hypnosis would put the re-
sponsibility on the shoulders of the hypno-
tist.”

Dr. Schafer made four additional impor-
tant points. First, when a person is put
under hypnosis and asked to recount an
event, no one is able to determine whether
he is telling the truth.¥ Second, when a
person has a subconscious motive to distort
the truth, e.g., in order to make himself
look better in the eyes of others, that mo-
tive will usually operate even under hypno-
sis; indeed, “hypnosis would in a sense give
[him] permission™ to engage in such distor-
tion. Third, the effect of hypnosis on a
preexisting memory is usually additive, i.e.,
it may permit the recall of additional de-
tails; if instead the person remembers the
event differently under hypnosis, the dis-
crepancy implies either that his statement
describing the preexisting memory was a lie
or that the memory under hypnosis_was a
confabulation. Fourth, when a person has
been asked to recall an event while under
hypnosis, and after hypnosis is asked to
remember the sgme event, the effect of the
prior hypnosis is to remove all doubt he may
have had about the event; such persons
would be “convinced that what they had
said in hypnosis was the truth.”

On cross-examination Dr. Schafer testi-
fied that aithough the hypnotic induction in
the case at bar was excellent from the
viewpoint of technique, the hypnotist did
not take into consideration Catherine's pos-

14. Dr. Schafer stated that this was not only his
opinion but the consensus of his profession,
and he attributed that consensus to the work of
Dr. Martin T. Orne of Philadelphia. We cite
Dr. Orne's work in some detail below. (See

--Part HI-B,post:)y— s : :

18. For a brief summary of its history, see 9
Encyclopaedia Britannica (15th ed. 1974) Hyp-

sible motivation to distort the truth under
hypnosis; one of the factors leading Dr.
Schafer to question that motivation was the
above-discussed discrepancies in her testi-
mony.

Summing up, Dr. Schafer had no doubt as
to the unreliability of hypnosis for discover-
ing the truth of a particular matter. He
warned that “hypnosis in no way is a truth
serum-like experience,” and concluded
“there is no way of assessing the reliability
of something produced in hypnosis, as
such.”

The prosecution neither discredited Dr.
Schafer’s opinion on cross-examination, nor
called any expert witness of its own.

I

While passing through periods of vogue
and of disrepute, hypnosis has been prac-
ticed in one form or ancther for centuries.’®
Its use in legal proceedings is a relatively
recent phenomenon, however, and the rules
governing the admissibility of evidence in-
duced by hypnosis are mainly found in the
case law of the past two decades. The
question of such admissibility has arisen
primarily in two contexts: (1) efforts by
the defendant to introduce, for the truth of
the matter asserted, exculpatory statements
made while under hypnosis; and (2) efforts
by the prosecution to introduce incrimina-
ting testimony of a witness whose memory
has assertedly been refreshed by hypnosis.
As will appear, the law is well settled as to
the former but in a state of flux as to the
latter.

A
[1] We begin with a brief discussion of
the cases excluding evidence of the truth of
statements made under hypnosis, because

nosis, page 133; -for more detailed historical
overviews, see Gibson, Hypnosis: Its Nature
and Therapeutic_Uses_ (1977) chapter 2; Shee-
han & Perry, Methodologies of Hypnosis: A
Critical Appraisal of Contemnporary Paradigms
of Hypnosis (1976) pages 3-39; Handbook of
Clinical and Experimental Hypnosis (Gordon
ed. 1967) chapter 2. E
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the reason for their rule bears closely on the
present inquiry. - The point has recently
been adjudicated by our court. In People v.
Biair (1979) 25 Cal.3d 640, 664, 159 Cal.Rptr.
818, 602 P.2d 738, the defendant sought to
introduce, over objection, tape-recorded
statements favorable to him that were
made by an eyewitness while'she was under
hypnosis during a pretrial interview. The
trial court excluded the evidence, ruling
that the statements were not admissible as
past recollection recorded. On appeal the
defendant conceded the latter ruling was
correct,'® but contended the statements
should have been admitted in any event
because they were critical to the defense
and were likely to be trustworthy, citing
Chambers v. Mississippi (1978) 410 U 8. 284,
298-302, 93 S.Ct. 1038, 1047-1049, 35
L.Ed.2d 297. :

We unanimously rejected this contention,
explaining that “the trial court’s ruling did
not elevate a fastidious adherence to the
technicalities of the law of evidence over
the right to a fair trial. For here, unlike
Chambers, there wsas no solid assurance
that the hearsay statements were reliable.
It appears to be the rule in all jurisdictions
in which the matter has been considered
that statements made under hypnosis may
not be introduced to prove the truth of the
matter asserted because the reliability of
such statements is questionable. While in
California such statements—and those
made under the influence of truth serum-—
may be used to establish a basis for expert
opinion, the cases either state specifically or
assume that they are not admissible to
prove the truth of the matter therein con-
tained. ([Citations.]” (Italics added: 25
Cal.3d at p. 665, 159 Cal.Rptr. 818, 602 P.24
738.) We further rejected the defendant’s

18. A prior statement is admissibie as past rec.
cliection recorded only if, inter alia, the witness
testifies that it was true. (Evid.Code,
§ 1237(a), subd. (3).) In Blair the witness was
unabile to so testify.

17. Emmett v. State (1974) 232 Ga. 110, 205
S.E.2d 231,235 (*'the reliability-of-hypniosis has
not been established™); State v. Harris (1965)
241 Or, 224, 403 P.2d 492, 498 (hypnosis “does
not guarantee truthfulness™); People v. Harper

claim that the circumstances of Blair made
it likely the witness was telling the truth:
“The fact that she was a neutral person and
had no reason to falsify her statements
under hypnosis and that she intended to- tell
the truth are obviously insufficient to es
tablish reliability, especially in the light of
expert testimony that there is no way to
determine if a person under hypnosis i3
relating actual facts.” (Italics added; id. at
pp. 665-668, 159 Cal.Rptr. 818, 602 P.24
738.)

As we observed in Blair {(id. at p. 665, 159
Cal.Rptr. 818, 602 P.2d 738), “The rule is the
same in other jurisdictions.” Indeed, no
court has held otherwise. Thus in the lead-
ing case of Greenfield v. Commonwealth
(1974) 214 Va. 710, 204 S.E.2d 414 {92 AL
R.3d 432], a defendant who had no memory
of the events surrounding the crime never-
theless made statements relating to those
events while hypnotized. In holding the
statements inadmissible, the Virginia Su-
preme Court stressed that “Most experts
agree that hypnotic evidence is unreliable
because a person under hypnosis can manu-
facture or invent false statements. [Cita-
tions.] A person under a hypnotic trance is
also subject to heightened suggestibility.
[Citations.]” (Id. 204 S.E.2d at p. 419) In
subsequently denying habeas corpus- relief
to the same defendant, the federal district
court stated that “the very reason for ex-
cluding hypnotic evidence is due to its po-
tential unreliability.” (Greenfield v. Robin-
son (D.Va.1976) 413 FSupp. 1113, 1120)
Other courts have rejected hypnotic evi-
dence expressly because of its lack of relia-
bility,'” while still others have simply de-
clared such evidence inadmissible per se.!8

Particularly relevant here are the cases
that have excluded- this evidence on the

(1969) 111 1ll.App.2d 204, 250 N.E.2d 5, 7 (“the

scientific reliability "of neither [hypnosis nor -

“truth serum™} is sufficient to justify the use of
test results of either in the serious business of
criminal prosecution’ )= -

18, State v. Pierce (1974) 263.5.C. 23, 207 S.E.2d
414, 418, Srate v. Pusch (1950) 77 N.D. 860, 46
N.W.2d 508, 521-522: Peopie v. Ebanks (1897)
117 Cal. 632, 6656686, 49 P. 1049.
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ground of the well-known Frye rule. (Frye
v. United States (D.C.Cir.1923) 293 F. 1013.)
That rule conditions the admissibility of
evidence based on a new scientific method
of proof on a showing that the technique
has been generally accepted as reliable in
the scientific community in which it devel-
oped. (Id. at p. 1014) Finding that no
such showing had been made with regard to
hypnosis, the Oklahoma court held in Jones
v. State (Okl.Cr.App.1975) 342 P.2d 1316,
13261327, that expert testimony as to the
truthfulness of statements made by the de-
fendant under hypnosis was inadmissible
for the same reason that the results of lie
detector and “truth serum” tests are ex-
cluded, ie., because such tests “have not
attained sufficient scientific and psychologi-
cal accuracy nor general recognition as be-
ing capable of definite and certain interpre-
tation.” (Id. at p. 1326.)

Again, the Michigan court 30 held in Peo-
ple v. Hangsleben (1978) 86 Mich.App. 718,
273 N.W .2d 539, 543-544, declaring that the
defendant’s attempt to prove the reliability
of statements made in hypnosis by showing
the qualifications of the hypnotist “is an
inadequate foundation for scientific evi-
dence” under the Michigan version of the
Fryerule. (Id 273 N.W.2d at p. 544.) And
in Rodriguez v. State (Fla.App.1976) 327
So.2d 903, 904, the Florida court excluded
such evidence under its version of Frye, i.e.,
that the reliability of a new method of
proof must be‘genefally accepted by scien-
tists or “‘have passed from the stage of
experimentation and uncertainty to that of
reasonable ' demonstrability.””  Applying
this test, the court held the evidence inad-
missible because it was “unconvinced of the
reliability of statements procured by wayof
hypnosis.”

B

With this unanimous body of law in mind
we-turn to the second group of cases men-
tioned-above, i.e., those addressing the ad-
missibility of the testimony of a wifness
whose memory has assertedly been re-
freshed by hypnosis. The seminal case was
Harding v. State (1968) 5 Md.App. 230, 246

A.2d 302. There the prosecuting witness,
Mildred Coley, was found wounded by the
roadside, the apparent victim of an aggra-
vated sexual assault; she was in a state of
shock and could not remember anything
that had happened after being shot by the
defendant, who had been riding with her in
a car. Several weeks later she was taken to
the police barracks to be hypnotized by a
psychologist from the state hospital. The
police furnished the hypnotist with the de-
tails of the case, and he informed Coley he
was going to “get her memory back.” Af-
ter he put her under hypnosis he invited
two state troopers in, and directed her to
tell him “everything that happened” on the
day in question. She related certain events
incriminating the defendant, with occasion-
al prompting by the hypnotist. He denied
suggesting to her any answers to his ques-
tions, but did give her the suggestion that
after she awoke she would relate the same
events. He then brought her out of the
trance, and under questioning by one of the
state troopers she duly gave the same an-
swers she had given while hypnotized; the
hypnotist conceded that his posthypnotic
suggestion had made her “want to do so.”
He testified that in his opinion her story
under hypnosis was reliable because certain
of her statements were corroborated, be-
cause “her recall afterwards was essentially
the same,” and because she had *“no reason”
to lie. On the witness stand Coley gave the
story a third time, claiming that *When I
was asleep it all came back to me.”

On appeal from his conviction of assault
with intent to commit rape, the defendant
urged that the pretrial hypnosis rendered
Coley’s testimony inadmissible. Affirming
the judgment, the Maryland Court of Spe-
cial Appeals summarily dismissed this con-
tention on the single ground that the wit-
ness believed her memory of the events was
accurate: “The admissibility of Mildred Co-
ley’s testimony conecerning the assault with
intent to rape case causes no difficulty. On
the witness stand she recited the facts and
stated that she was doing so from her own
recollection. The fact that she had told
different stories or had achieved her
present knowledge after being hypnotized
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concerns the question of the weight of the
evidence which the trier of facts, in this
case the jury, must decide.” (Id. 246 A.2d
at p. 306.)

In the ensuing 10 years these few sen-
tences spawned a series of similar decisions
permitting witnesses to testify to recollec-
tions that were assertedly refreshed by pre-
trial hypnosis. The Attorney General, nat-
urally, relies heavily on those decisions in
the case at bar. But an examination of the
opinions discloses a significant evolution in
the approach of the courts to this issue. In
the earlier cases, as in Harding, the courts
engaged in little or no analysis of the issue,
and merely reiterated the general proposi-
tion that the fact of hypnosis “goes to the
weight, not the admissibility” of the evi-
dence. If they discussed the point at all,
the courts simply noted that the witness
believed he was testifying from his own
memory and that his credibility could pre-
sumably be tested by ordinary cross-exami-
nation. (See State v. Jorgensen (1971) 8
Or.App. 1, 492 P2d 312, 315, Wyller v.
Fairchild Hiller Corporation (3th Cir. 1974)
503 F.2d 506, 509-510; Kline v. Ford Motor
Co., Ine. (9th Cir. 1975} 523 ¥.2d 1067, 1069~
1070; State v. McQueen (1578) 295 N.C. 96,
244 S.E2d 414, 427, Clark v. State (Fla.
App.1979) 379 So.2d 372, 375.) '

As the decade drew to a close, however,
the courts began to take notice of the dan-
gers inherent in using hypnosis for this
purpose, and developed increasingly com-
plex procedural “safegudrds” in the hope of
forestalling those dangers. Thus until 1978

I8, “We think, that at a minimum, complete
stenographic records of interviews of hypno-
tized persons who later testify should be main-
tained. Only if the judge, jury, and the oppo-
nent know who was present, questions that
were -asked, and the witness's responses can
the matter be dealt with effectively. An-audio
or video recording of the interview would be
helpful.” (Id. at p. 199, fn. 12.) Although the
court found those safeguards had not been ob-
served in Adams and declared “we do not ap-
prove of the hypnosis methods used here” (fn.
omitted; id. at p. 199), it nevertheless rejected
‘the ¢laim “of “érror on the ground-that the -de-
fendant had failed to object to the inadequate
foundation,

In United States v. Awkard (%th Cir. 1979)
597 F.2d 667, 669, the court reaffirmed its hold-

the Ninth Circuit Court of Appeals had
applied the Harding rule only in civil cases
(see Wyller and Kline, supra); in extending
the rule in that year to criminal cases, the
court warned: “We are concerned, how-
ever, that investigatory use of hypnosis on
persons who may later be called upon to
testify in court carries a dangerous poten-
tial for abuse. Great care must be exer-
cised to insure that statements after hypno-
sis are the product of the subject’s own
recollections, rather than of recall tainted
by suggestions received while under hypno-
sis.” (United States v. Adams (9th pir.
1978) 581 F.2d 193, 198-199.) In a footnote
at this point the court proposed several
safeguards that it apparently believed
would eliminate such ‘“potential for
abuse.”" 1®

In People v. Smrekar (1979) 63 1L App.3d
379, 24 [1l.Dec. 707, 712, 385 N.E.2d 848, 853,
the [llinois Court of Appeals followed the
Harding rule but recognized that “the use
of hypnosis is not without problems. ‘Ask-
ing & patient to recall only real events, or to
verify aspects of the material as true or
false, reduces but does not remove the ele-
ment of fantasy’ [citation]. The hypno-
tized subject i3 also subject to suggestion by
the hypnotist.” Accordingly, the court held
admissible the identification testimony of a
previously hypnotized eyewitness only be-
cause of a number of factors in the record
which the court impliedly viewed as guar-
anteeing reliability.®

In subsequent cases the required safe-
guards became very elaborate indeed.

ing in Adams and explained (at fn. 2) that the
purpose of the Adams safeguards is “‘to ensure
that posthypnosis statements are truly the sub-
ject's own recoliections.”

20. Thus the court stressed that the hypnotist
was a physician with extensive experience in
using hypnosis; only he and the witness were
present at the hypnotic session; although the
session was not recorded, the hypnotist denied
he did anything to.suggest the identification to
the witness; the identification was corrobo-
rated: and the witness had had ample opportu-
nity to see the defendant at the time of the
crime. (1d. 24 Hl.Dec. at 713 714, 385 N E.2d
at pp. 854-855))
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Thus in State v. Hurd (1981) 88 N.J. 525,
432 A.2d 88, the eyewitness-victim was un-
able or unwilling to identify the defendant
as her assailant, and did so only after being
hypnotized three weeks later. The defend-
ant moved before trial to suppress her pro-
posed in-court identification, and extensive
expert testimony was taken on the subject
of the reliability of hypnotically induced
recollection. The trial court ordered the
testimony suppressed.

On appeal, the New Jersey Supreme
Court held that the admissibility of hypnoti-
cally induced testimony must be judged by
the Frye standard, but immediately quali-
fied the rule to require only that in any case
the hypnosis produce a recall that is, in
effect, no more inaccurate than that of the
average witness who has not been hypno-
tized. (Jd. 432 A2d at pp. 91-92.) The
court recognized a number of dangers in-
herent in the hypnotic process which “ex-
plain why hypnosis, unless carefully con-
trolled, is not generally accepted as a relia-
ble means of obtaining accurate recall” (id.
at p. 93); the dangers included the subject’s
extreme suggestibility, loss of critical judg-
ment, tendency to confabulate, and exces-
sive confidence in his new “memories.”
The court nevertheless declined to hold such
testimony inadmissible per se, asserting
that “the reliability of ordinary eyewitness-
es reveals similar shortcomings.” (Id. at p.
94.)

21. The six requirements, suggested -by Dr.
Orne, are set out at pages 36-97of 432 A.2d.
They may be summarized as. follows: (1) the
hypnotist must be a psychiatrist or psycholo-
gist experienced in the use of hypnosis; (2).to
avoid bias, the hypnotist must be independent
of the prosecution or defense; (3) all informa-
tion the police or defense give the hypnotist
before the session must be recorded; (4) before
the session the subject must describe in detail
to the hypnotist the facts as he remembers
them, and the hypnotist must avoid influencing
that description: (3) all contacts between the
hypnotist and the subject—i.e., the prehypnotic
examination, the hypnotic session, and the post-
hypnotic interrogation—must be recorded,
preferably on videotape;, and (6) no person

other than the hypnotist and the subject may

be present during the session, or even during
the prehypnotic examination and the posthyp-
notic interrogation. -

Yet to minimize if possible the admitted
risks of hypnosis, the court went on to
adopt an intricate set of procedural prereg-
uisites to its use. First, the trial court
should “evaluate both the kind of memory
loss that hypnosis was used to restore and
the specific technique employed, based on
expert testimony presented by the parties.”
(Id. at p. 95.) The court should then inquire
into “the amenability of the subject to hyp-
nosis,” because persons capable of entering
deeper trances may be more suggestible.
(Id. at p. 96.) In turn, the party offering
the testimony must prove he has complied
with no less than six additional procedural
requirements, intended to furnish an ade-
quate record and insure “a minimal level of
reliability.” (Id. at pp. 96-97.)%

Finally, in order to guarantee “strict
compliance” with these prerequisites, the
proponent of the testimony must establish
its admissibility by “clear and convincing”
proof. (Id. at p. 97.) “This burden,” said
the New Jersey court, “is justified by the
potential for abuse of hypnosis, the genuine
likelihood of suggestiveness and error, and
the consequent risk of injustice.” (Ibid)®
Because the court found that several of the
listed procedural requirements had not been
met on the record in Hurd, it affirmed the
order suppressing the proposed testimony.®

C

After careful consideration, we decline to
join in the foregoing effort to develop a set

22. Two justices refused to join in this opinion,
believing that hypnotically induced testimony
should not be admitted in a crimina!l trial under
any circumstances: “To do so would have the
defendant’s innocence or guilt depend on the
jury’s speculating, on the basis of conflicting
scientific-medical testimony, whether the iden-
tification was true recollection or implanted by
the hypnosis.” (ld. at p. 98 [conc. opn. of
Sullivan, J.}.)

23. Two New York trial courts have adopted 2n
even more elaborate set of nine prerequisites to
the admissibility of such testimony, derived
from an unreported bur widely cited ruling of a
Wisconsin trial court in 1979, (People v. Lewis
(County Ct. 1980) 103 Misc.2d 881, 427 N.Y.
S2d 177, People v. McDowell (County Ct
1980) 103 Misc.2d 831, 427 N.Y.S.2d 181.)



PEOPLE v. SHIRLEY Cal. 787
Cite 23, Cal., 841 P.2d 773

of “safeguards” sufficient to avoid the risks
inherent in admitting hypnotically induced
testimony. To begin with, we are not per-
suaded that the requirements adopted in
Hurd and other cases will in fact forestall
each of the dangers at which they are di-
rected.® Next, we observe that certain
dangers of hypnosis are not even addressed
by the Hurd requirements: virtually all of
those rules are designed to prevent the hyp-
notist from exploiting the suggestibility of
the subject; none will directly avoid the
additional risks, recognized elsewhere in
Hurd, that the subject (1) will lose his crit-
ical judgment and begin to credit *memo-
ries” that were formerly viewed as unrelia-
ble, {2) will confuse actual recall with con-
fabulation and will be unable to distinguish
between the two, and (8) will exhibit an
unwarranted confidence in the validity of
his ensuing recollection. (482 A.2d at pp.
93-84.) The Attorney General proposes no
“safeguards” to deal with these knotty
problems. 3

Lastly, even if requirements could be de-
vised that were adequate in theory, we have
grave doubts that they could be adminis-
tered in practice without injecting undue
delay and confusion into the judicial proc-
ess. To be sure, it would usually be easy to
determine if the hypnotist was an appropri-
ately trained psychiatrist or psychologist.
It might be harder to establish that he was
sufficiently independent of the prosecution
or defense to avoid subconscious bias, And
it would certainly be far more difficult to
prove strict compliance—which Hurd de-
mands—with each of the remaining “safe-
guards.” [t strains credulity, for example,
to believe that a conscientious defense coun-
sel would meekly agree that the prosecution

24. For example, one of the requirements set
forth in Hurd is that all contacts between the
hypnotist and the subject must be recorded, for
the stated purpose of enabling the trial court to
determine what “cues” the hypnotist may have
conveyed to the subject by word or deed; and
the opinion strongly encouraged the use of vi-
deotape to make such recordings. (432 A.2d at
p. 97.) Yet as the same opinion recognizes
eisewhere-(at-p-93),*'Because-of the unpredict-
ability of what will influence a subject, it is
difficuit even for an expert examining a video-

had recorded every bit of relevant informa-
tion conveyed to the hypnotist prior to the
session, or that the hypnotist had conveyed
absolutely none of that information to the
subject either while extracting the latter’s
prehypnotic version of the facts or while
questioning him both during and after hyp-
nosis, or that every single contact between
the hypnotist and the subject, no matter
how innocuous, had been preserved on vi-
deotape.® ' :

On the other hand, it takes little presci-
ence to foresee that these and related issues
would provide a fertile new field for litiga-
tion. There would first be elaborate de-
mands for discovery, parades of expert wit-
nesses, and special pretrial hearings, all
with concomitant delays and expense.
Among the questions our trial courts would
then be expected to answer are scientific
issues so subtle as to confound the experts.
(See, e.g., fn. 24, ante) ‘Their resolution
would in turn generate a panoply of new
claims that could be raised on appeal, in-
cluding difficult questions of compliance
with the “clear and convincing” standard of
proof. And because the hypnotized subject
would frequently be the victim, the eyewit-
ness, or a similar source of crucial testimo-
ny against the defendant, any errors in
ruling on the admissibilty of such testimony
could easily jeopardize otherwise -unim-
peachable judgments of conviction. In our
opinion, the game is not worth the candle.

For all these reasons, we join instead a
growing number of courts that have aban-
doned any pretense of devising workable
“safeguards” and have simply held that
hypnotically induced testimony is so widely
viewed as unreliable that it is inadmissible
under the Frye test. This disposition, of

tape of a hypnotic session to identify possible
cues.” If even an expert cannot confidently
make that identification, it is vain to believe
that a layman such as a trial judge can de so.

23. The requirement that the prehypnotic exam-
ination, the hypnotic session, and the posthyp-
netic ingerrogation all be videotaped would
make it difficult, moreover, to comply with the
further requirement that the hypnotist and the
subject be completely alone during each of
those phases.
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course, is consistent with the sabove-dis-
cussed case law uniformly excluding evi-
dence of the truth of statements made un-
der hypnosis. (See Part II A, ante.) And
both rules, as we shall see, are supported by
the overwhelming consensus of contempo-
rary scientific opinion on hypnosis.

The first case to depart from the Harding
approach was People v. Hangsleben (1978}
supra, 86 Mich.App. 718, 273 N.W.2d 339.
There, after he had confessed, the defend-
ant was hypnotized and assertedly recalled
the events of the crime for the first time,
stating that a third party was the true
culprit. He sought to prove at trial that
the hypnosis had refreshed his recollection,
in order to bolster his story on the witness
stand and to expiain his prior inconsistent
admission to the police. The Michigan
court distinguished Harding, and held that
the evidence was properly excluded because
the defendant “failed to establish the relia-
bility of hypnosis as a memory-jogging de-
vice.” (Id. 273 N.W.2d at p. 544.) His sole
showing was to assert the qualifications of
the hypnotist and to refer to the theory of
memory restoration by hypnosis. Ruling
“That does not demonstrate the general
scientific acceptance” required by the Mich-
igan version of the Frye test, the court
rejected the evidence for lack of proof that
hypnosis has  been successful in restoring
the memory of others, either by their testi-
mony or ‘that of experts. (Id. at p. 545.)

In State v. La Mountain (1980) 125 Ariz.
547, 611 P.2& 551, it was the prosecution
that failed to prove the reliability of hypno-
sis used to restore a witness’ recollection.
The defendant was convicted of sexually
assaulting a customer in a laundromat. At
trial, two prosecution witnesses identified
the defendant as the person who committed
a similar assault in the same laundromat
fifteen months earlier; one was the victim
of that assault, and the other was a by-
stander who seized the assailant. Both wit-
nesses, however, had been unable to identi-
fy the defendant from a photographic line-
up until their memories were “refreshed”
by hypnosis. The hypnotist was a deputy
sheriff who had attended varicus law en-
forcement institutions giving instruction in

841 PACIFIC REPORTER, 2d SERIES

hypnotism. He used a so-called “TV tech-
nique,” asking the subject to visualize the
events of the crime as if they were being
played back on a videotape machine.

On appeal, the Arizona Supreme Court
held it was error to allow the two witnesses
to the prior assault to testify after they had
been hypnotized. The court reasoned (611
P.2d at p. 555), “There was no expert testi-
mony regarding the effect of hypnosis upon
a person's memory, and we do not know
from the record what effect the: previous
hypnotic identification had on the witness's
later in-court testimony and identification.
Although we perceive that hypnosis is a
useful tool in the investigative stage, we do
not feel the state of the science (or art) has
been shown to be such as to admit testimo-
ny which may have been developed as a
resuit of hypnosis. A witness who has been
under hypnosis, as in the case here, should
not be allowed to testify when there is 2
question that the testimony may have been
produced by that hypnosis.” The court
nevertheless affirmed the judgment, find-
ing from the evidence that the result would
have been the same if these witnesses had
not testified.

The gap in proof identified in Hangsleben
and La Mountain was quickly and thor-
oughly filled in the leading case of State v.
Mack (Minn.1980) 292 N.W.2d 764. In that
case the defendant met Marion Erickson in
a bar, and eventually took her to a motel on
his motorcycle. Thereafter he telephoned
for an ambulance and. told the drivers that
he and Erickson had been engaged in inter-
course when she started bleeding from the
vagina. Erickson was drunk, her speech
was unclear, and she had diff icuylty walking.
At the hospital a single deep cut was found
inside her vagina; she told one intern that
fingers had been inserted in her vagina
during sexual activity, and another that she
had been in a motorcycle accident. After
the doctors advised her they did not believe
her explanations, she reported to the police
that she had been assaulted. She could not,
however, remember much of the events of
the night in question.
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Six weeks later the police caused Erick-
son to be hypnotized by a lay hypnotist
without professional training. After plac-
ing her in a deep trance, the hypnotist
invited the police investigator and another
officer to join them. He then told Erickson
that she would recall the events as though
on a television screen. In the course of the
session Erickson accused the defendant of
stabbing her repeatedly in the vagina. At
the end of the session the hypnotist gave
her a posthypnotic suggestion to the effect
that she would be able to remember very
clearly everything that happened on the
night in question. The next day she gave
the same police investigator a written state-
ment recounting as her present memory the
events she had related under hypnosis.

The defendant was arrested and charged
with aggravated sexual assault. The ques-
tion of the admissibility of Erickson’s pro-
posed testimony was litigated at an exten-
sive pretrial hearing. Following that hear-
ing, and pursuant to Minnesota procedure,
the trial court stayed the prosecution and
certified to the state supreme court the
question “whether a previously hypnotized
witness may testify in a criminal proceed-
ing concerning the subject matter adduced
at the pretrial hypnotic interview.” (292
N.W.2d at p. 765.) In a well-reasoned opin-
ion the Minnesota high court unanimously
answered in the negative, holding such tes-
timony inadmissible as a matter of law.

The court began by emphasizing that no
less than five experts on hypnosis and mem-
ory retrieval had testified at the hearing,
making an extensive record on which to
decide the legal issue. The court also ob-
served that the record “demonstrates the
truth of Dr. Orne's obdervation that a case-
by-case decision on the admissibility ques-
tion would be prohibitively expensive, and
reveals the difficulty of getting experts
qualified to testify about hypnosis as an
investigative rather than a therapeutic
tool.” (Id. at p. 766.)

.. 28....Echoing scholarly criticism, the court reject-

ed Harding on the ground that it was the prod-
uct of gullible witnesses and courts uninformed

The defendant in Mack contended that
Erickson’s hypnotically refreshed recollec-
tion was too unreliable to merit admission,
and that to allow such testimony would
deny him the right to effective cross-exami-
nation. The state contended that the testi-
mony should be admitted as long as certain
“safeguards” can be established, relying on
Harding and its progeny; the defendant, in
turn, invoked Frye. The state argued that
Frye is inapplicable to evidence that i3 not
the direct product of a mechanical device
such a8 a lie detector; and to be admissible,
the testimony of a previously hypnotized
witness need not be true provided it is
based on what the witness actually per-
ceived. Stressing the potentially drastic ef-
fect of hypnosis on a witness’ testimony,
however, the court ruled that “Although
hypnotically-adduced ‘memory’ is not strict-
ly analogous to the results of mechanical
testing, we are persuaded that the Frye
rule is equally applicable in this context”
(id. at p. 768).%

The court turned to the record to deter-
mine whether, undér Frye, the use of hyp-
nosis to refresh a witness’ memory has been
generally accepted as reliable by the scien-
tists working in the field. The court found
that the exact opposite is true, i.e, that the
consensus of informed expert opinion re-
jects the use of hypnosis for this purpose
because it i3 “not scientifically reliable as
accurate.” (Id. at p. 768.)

The court gave a number of reasons for
this conclusion, each drawn from the expert
testimony before it. (Id. at p. 763.) First,
“a hypnotized subject is highly susceptible
to suggestion, even that which is subtle and
unintended. Such suggestion may be trans-
mitted either during the hypnotic session or
before it,” by such persons as police officers
or doctors. This suggestibility is enhanced
by the subject’s natural “desire to please
either the hypnotist or others who have
asked the person hypnotized to remember
and who have urged that it is important

about the scientific realities of hypnosis. (id

at pp. 770-771.)
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that he or she remember certain events.” 7
The result is that “hypnosis can create &
memory of perceptions which neither were
nor could have been made” (id. at p. 769).
And “Most significantly, there i8 no way to
determine from the content of the ‘memory’
itself which parts of it are historically accu-
rate, which are entirely fanciful, and which
are lies.” (Id. at pp. 768-769.)

The expert testimony also supported the
defendant’s claim of denial of effective
cross-examination: “In addition to its his-
torical unreliability, & ‘memory’ produced
under hypnosis becomes hardened in the
subject’s mind. A witness who was unclear
about his ‘story’ before the hypnotic session
becomes convinced of the absolute truth of
the account he made while under hypnosis.
This conviction is so firm that the ordinary
‘indicia of reliability’ are completely erased,

It would be impossible to cross-exam-
ine such & witness in any meaningful way.”
(Fn. omitted; id. at p. 769.)

Summing up, the court recognized but
declined to perpetuate the two inconsistent
lines of cases discussed hereinabove (Parts
II A and II B, ante): “We follow the best
scientific authority, however, in rejecting as
artificial and unprincipled any distinction
between hypnotically-induced testimony of-
fered by the defense to exculpate and that
offered by the prosecution to make its case.
Regardless of whether such evidence is of-
fered by the defense or by the prosecution,
a witness whose memory has been ‘revived’
under hypnosis ordinarily must not be per-
mitted to testify in a criminal proceeding to
matters which he or she ‘remembered’ un-
der hypnosis.” (Id. at p. M)

Because the precise question certified to
the Minnesota Supreme Court in Mack was

27. 1t is also enhanced by the subject’s psycho-
logicai “need to ‘fill gaps.’ When asked a ques-
tion under hypnosis, rarely will he or she re-
spond, 'l don't know."" (Id. at p. 768)

28. The court added that hypnosis could contin-
ue to be used as an investigative tool, i.e., t0O
help a subject remember verifiable facts that
can serve as “'leads” for further investigation of
the crime—such as a license plate number—
“as long as the material remembered during
hypnosis is not subsequently used in court as
part of an eyewitness’ testimony.” (/bid) The
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limited to the admissibility of a previously
hypnotized witness’ testimouny on the sub-
ject matter of the hypnotic session, the
court did not resolve the larger question
whether such a witness should be allowed to
testify on other matters relating to- the
crime that were not expressly covered in
the hypnotic session and were allegedly re-
called without the aid of hypnosis. The
latter question was soon answered, again in
the negative.

In People v. Tait (1980) 99 Mich.App. 19,
297 N.W.2d 853, the defendant was charged
with assaulting Deputy Sheriff Myers with
intent to commit murder. At the prelimi-
nary hearing Myers testified that the de-
fendant approached him, raised a pistol, and
twice threatened to blow his head off;
when the defendant ignored his orders to
stop and came nearer, Myers shot him. At
trial Myers told the same story, with one
difference: whereas at the preliminary
hearing he had testified that he did not see
the defendant attempt to fire the pistol, at
trial he testified that just before he shot the
defendant he saw the latter move his hand
to the top of the weapon. Defense counsel
moved for a mistrial, stating he had not
learned that Myers’ memory had been re-
freshed by pretrial hypnosis until he so tes-
tified. The hypnotist had been the prose-
cuting attorney. Myers claimed that at the
hypnotic session no one told him what to
say, and that his trial testimony was his
own recollection of the incident. The trial
court denied the motion, and the defendant
was convicted.

Reversing the judgment, the Michigan
court began by recalling its 1978 decision in
Hangsleben, supra, which held similar testi-

court warned, however, that even when a wit-
ness is hypnotized for that investigative pur-
pose alone, the session must be conducted un-
der safeguards adequate “to assure the utmost
freedom from suggestion™ in the event the wit-
ness is later called to testify to “recollections
récorged before‘the-hypnotic interview.” (ltak
ics added; ibid) In a footnote at this point the
court “note{d], without adopting,” the safe-
guards recommended by Dr. Orne. (See fn. 2L
ante.)
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mony inadmissible. The People argued that
the Frye rule was inapplicable in this con-
text because the witness’ recollection was
merely “refreshed” as permitted by law.
The court rejected this contention, warning
that “Investigatory use of hypnosis on per~
sons who are later called on to testify in
court carries a dangerous potential for
abuse.” (Id. 297 N.W.2d at p. 856.) The
court then held the case governed by the
Michigan version of the Frye rule, to wit,
that “general scientific recognition [must)
be established by testimony of disinterested
and impartial experts or disinterested scien-
tists whose livelihood was not intimately
connected with the technique. ({9} In the
instant case the technique is not new, but
we believe the same requirements must be
met as are required for the introduction of
lie detector or voicewriter evidence or evi-
dence influenced by them.” (Id. at p. 857.)
Applying that test, the court held (ibid.)
that “Hypnosis has not ‘achieved that de-
gree of general scientific acceptance’ which
will permit its introduction,” citing inter
alia our decision in People v. Kelly (1976) 17
Cal.3d 24, 130 Cal.Rptr. 144, 549 P.2d 1240.

The question of disposition remained.
The Frye error, noted the court, was com-
pounded by the prosecution's failure to dis-
close before trial the fact that the witness
had been hypnotized to restore his memory.
The court then concluded, “By virtue of the
prosecutor’s improper actions in this case,
deputy sheriff Kirk Myers’ testimony has
been damaged to the extent that it cannot
be used on retrial of the case. In lieu of
discharge, the case is remanded for retrial,
but the prosecution shall be absolutely pro-
hibited from in any way using any testimo-
ny of deputy sheriff Myers. The trial court
is adjured to permit no testimony of any
kind as to what Myers may have seen or
heard.” (Italics added; 297 N.W.2d at p.
857.)

Any inference, however, that prosecutori-
al impropriety is a precondition to exclusion
notized witness was firmly dispelled in the
recent Arizona case of State v. Mena
There Stephen Koors was stabbed outside a
bar by three men. Sometime later he went

with a police officer to see two doctors who
hypnotized him for the purpose of improv-
ing his memory of the assault. The doctors
questioned him about the incident, and his
answers contained more details than the
statements he had previously given to the
police. Before terminating the session the
doctors told him that after he came out of
hypnosis he would remember what he had
related to them in the trance. At trial, the
defendant moved to exclude Koors’ testimo-
ny unless it could be shown that his memo-
ries of the event were his own recollection
and not implanted by suggestions of the
hypnotists. The motion was denied and the
defendant was convicted.

At the first level of review the Arizona
Court of Appeal affirmed the judgment,
relying on the “respectable authority” of
Harding and its progeny to find no funda-
mental error. (State v. Mena (1980) 128
Ariz. 244, 624 P2d 1292, 1294.) Declining
in effect to apply the Frye rule, the court
reasoned that ‘“hypnotically adduced evi-
dence cannot be equated with, for example,
the results of a lie detector examination
since one can cross-examine the witness but
cannot cross-examine the lie detector.”

(Ibid.)

On further review, however, the Arizona
Supreme Court rejected both the authority
and the reasoning of the court of appeal,
vacated the portion of its opinion dealing
with hypnosis, and reversed the assault con-
viction. (State v. Mena (1981) 128 Ariz.
226, 624 P.2d 1274.) The heart of its deci-
sion is a careful inquiry into the scientific
realities of hypnosis and its effect on poten-
tial witnesses. In that inquiry the court
relied on & number of scholarly articles as
support for conclusions identical to: those
drawn in Mack from expert testimony: i.e,
persons under hypnosis are prone to experi-
ence false memories, fantasies, and confa-
bulations; these distortions are aggravated
by the subject’s tendency to respond in the
way he believes the hypnotist desires, even
without the awareness of either; the sub-
ject is unable to distinguish his true memo-
ries from pseudomemories implanted during
hypnosis; and after hypnosis he will often
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be more convinced of the accuracy of the
latter than the former, making cross-exami-
nation ineffective. (Id. 624 P.2d at pp.
1276-1278.) On these grounds the court
discredited Harding and its progeny, and
instead quoted with approval from the
above-discussed opinion in Tait.

The court then reiterated the Arizona
version of the Frye rule (citing inter alia
People v. Kelly (1976) supra, 17 Cal3d 24,
130 Cal.Rptr. 144, 549 P.2d 1240), and stat-
ed, “We believe that the same standard
should apply to the use of hypnosis to pro-
duce testimony by purportedly improving
memory.” (624 P.2d at p. 1279.) Applying
the rule in this context, the court found
that although hypnosis has certain approved
therapeutic uses, its use “to aid in accurate
memory recall is not yet generally accept-
ed.” (Ibid) Reaffirming the holding of its
1980 decision in La Mountain, supra, the
court therefore concluded (ibid.): *‘The de-
termination of the guilt or innocence of an
accused should not depend on the unknown
consequences of a procedure concededly
used for the purpose of changing in some
way a witness’ memory. Therefore, until
hypnosis gains general acceptance in the
fields of medicine and psychiatry as a meth-
od by which memories are accurately im-
proved without undue danger of distortion,
delusion or fantasy, we feel that testimony
of witnesses which has been tainted by hyp-
nosis should be excluded in criminal cases.”

In the course of its opinion the court
quoted the published view of Dr. Bernard
L. Diamond that a witness who has been
hypnotized for the purpose of improving his
memory i8 50 contaminated that he is there-
after incompetent to testify. (Id. at p.
1277.) In its disposition the court adopted
that view and the corresponding holding of
Tait, ruling that after Xoors had been hyp-
notized it was prejudicial error to allow him
to testify at all. The court explained (at p.
1280) that “it will often be difficult to de-
termine whether proferred testimony has
been . produced. by hypnosis or_has come

29. White's training in hypnosis consisted in at-
tending a two-day seminar by a psychologist
and reading three books on hypnotism. Prior
to the incident in Pofk he had hypnotized oaly

from the witness’ own memory, unaffected
by hypnotic suggestion. In order to ensure
against the dangers of hypnosis, therefore,
this Court will consider testimony from wit-
nesses who have been questioned under
hypnosis regarding the subject of their of-
fered testimony to be inadmissible in crimi-
nal trials from the time of the hypnotic
session forward.” (Italics added.) In a
footnote at this point the court recognized
that “‘our decision today may place the state
in the difficult position of choosing whether
to use a particular witness’ testimony at a
criminal trial or to subject that witness to
hypnotism as an investigatory tool. We do
not pass at this time on the state's ability to
preserve a witness' prehypnotic testimony”
by means of deposition.

With the next case in this series, we come
full circle. As we have seen, the sequence
began in 1968 with the decision of the
Maryland Court of Special Appeals in Har-
ding; but in Polk v. State (1981) 48 Md.
App. 382, 427 A.2d 1041, the same court has
now repudiated Harding and held instead
that Frye governs the question before us.
This dramatic turn of events would appear
to give the coup de grace to the moribund
precedent relied on here by the Attorney
General. -

In Polk the defendant was charged with
orally copulating an eight-year-old boy
named Bobby, his next-door neighbor.
Some five months after the incident Bobby
was taken to the state police barracks to be
hypnotized by Sergeant White, a police in-
vestigator with minimal experience in hyp-
nosis.® Before the session began White
was advised that the goal was to determine
whether Bobby could remember any sexual
contact with this defendant. Bobby's moth-
er and the prosecuting attorney Wwere
present during the session. Under White’s
questioning, Bobby produced details of the
alleged misconduct. The defendant moved
before trial to suppress the testimony ‘{f
Bobby and White on the ground that it

two other persons for investigative purposes,
and he had never qualified as a hypnosis expert
in any court.
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would be the product of “an inexact and
unproven science” and hence was inadmissi-
ble as a matter of law. Counse] also con-
tended that White was not qualified as a
hypnosis expert, his questions to Bobby
were improperly suggestive, and there was
an impermissible delay between the inci-
dent and the hypnotic session. The trial
court denied the motion, asserting that the
fact of hypnosis goes to the weight rather
than the admissibility of the testimony.
This, of course, was the rule in Maryland
since Harding.

Bobby’s testimony at trial was substan-
tially the same as the answers he gave
under hypnosis. On cross-examination he
stated he had no recollection of the incident
and “forgot the nasty part” until he spoke
with White. The prosecution did not call
White, however, and did not introduce evi-
dence of the hypnosis. For that reason the
court refused to allow a defense expert to
testify that hypnotically refreshed recollec-
tion is unreliable and White's hypnotic pro-
cedure was improper. The defendant’s mo-
tions to strike Bobby's testimony and for
acquittal or mistrial were denied, and he
was convicted.

The appellate court acknowledged that
Bobby’s testimony would have been admis-
sible under its 1968 decision in Harding, but
held that decision had been undermined 10
years later when Maryland first adopted
the Frye rule in the case of Reed v. State
(1978) 283 Md. 374, 391 A.2d 364. The court
in effect distinguished away Harding on the
following rationale: “In Harding, we did
not assess the Frye principle, the rule there
enunciated not having been applied in this
State until Reed; nor did we have occasion
to probe the question—here directly raised
on the authority of Reed —of the general
acceptability of hypnotism as a reliable
technique for memory retrieval within the
relevant scientific community.” (Fns. omit-
ted; 427 A.2d at p. 1047.) %

To answer that question, the court quoted
at length from both Mack and Mena (and

30. Only the year before the same court had

rejected the same argument, i.e., that the Reed-
Frye rule undermined Harding. (State v. Tem-

cited Tait as being in accord), stressing
their reliance on the Frye rule in judging
the admissibility of hypnotically refreshed
recollection. The court then reasoned (id.
at p. 1048): “Reed speaks, of course, of
expert testimony based upon the use of a
scientific technique. The technique of hyp-
nosis is scientific, but the testimony itself of
the witness is the end product of the admin-
istration of the technique. The induced re-
call of the witness is dependent upon, and
cannot be disassociated from, thg underly-
ing scientific method. Accordingly, we con-
clude, as did the Minnesota and Arizona
Courts, that the Frye test must be applied
in the instant case, i.e., before Bobby’s testi-
mony can be admitted, there must be a
determination of whether hypnosis is gener-
ally acceptable in the relevant scientific
community for the purpose of memory re-
trieval.”

Because that determination had been pre-
cluded below by the refusal to allow the
defendant to prove the unreliability of hyp-
nosis, the court reversed and remanded
with directions to the trial judge to rule in
the first instance on the general acceptabili-
ty of this technique as shown by expert
testimony and scholarly publications. Fi-
nally, adopting the Mena rule of total dis-
qualification of any witness thus contami-
nated, the court also directed that if the
technique is found inadmissible under Frye,
Bobby must not be allowed to testify at all
on the retrial “since the boy had no recollec-
tion of the alleged incident giving rise to
the charges against the appellant prior to
the hypnosis. State v. Mena, supra.” (Id.
at p. 1049.)

In Commonwealth v. Nazarovitch (1981)
—— Pa. —, 436 A.2d 170, the Supreme
Court of Pennsylvania not only joined the
foregoing line of decisions barring hypnoti-
cally induced testimony, but expressly re-
fused to follow Hurd in its attempt to sani-
tize such evidence by procedural “safe-
guards.” The defendants in Nazarovitch
were charged with murder on the basis of

oney (1980) 45 Md.App. 569, 414 A.2d 240,
244)
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statements by a witness whom the police
had caused to be hypnotized on three occa-
sions prior to trial in an effort to refresh
her memory of the events. Law enforce-
ment officials were present during each
hypnotic session, and furnished some of the
questions asked of the witness. The de-
fendants’ pretrial motion to suppress the
witness’ testimony was granted, and the
prosecution appealed.

In a unanimous opinion, the Pennsylvania
high eourt held such testimony inadmissible
and affirmed the suppression order. The
court began by ruling that the admissibility
of the challenged testimony must be judged
by the Frye test, i.e., “whether hypnotical-
ly-refreshed testimony is generally accepted
in the scientific community as yielding rea-
sonably reliable results.” (Id. 436 A.2d at p.
173.) As in Mens, the court answered the
question by examining the published views
of leading representatives of that communi-
ty. From such studies the court concluded,
ag in both Mena and Mack, that the scientif-
ic community has “grave misgivings” about
the reliability of hypnosis in forensic use,
for a humber of reasons inherent in the
phenomenon itseif: ie., “the heightened
suggestivity, the increased desire to satisfy
the hypnotist, the tendency to confabulate,
and the inability to distinguish -in one’s
waking state the fact from the fantasy” (id
at p. 174). “Furthermore,” the court ob-
served, “the hypnotic subject, upon awaken-
ing, is often imbued with a confidence and
conviction as to his memory which was not
present before. Prehypnosis uncertainty
becomes molded, in light of additional recall
experienced under hypnosis, into certitude,
with the subject unaware of any sugges-
tions that he acted upon or any confabula-
tion in which he engaged. The subject’s
firm belief in the veracity of his enhanced
recollection is honestly held, and cannot be
undermined through cross-examination.”
(Ibid.)

The court then carefully reviewed the
reasoning and holding of ita sister state in

~Hurd: but-refused-to-accede to the urging -

of the prosecution that it adopt such an
approach in Pennsylvania. Rather, the
court explained, “we remain unconvinced

that the trier of fact could do anything
more than speculate as to the accuracy and
relisbility of hypnoticaily-refreshed memo-
ry. The Hurd court’s rationale that hyp-
notically-refreshed recollection might as
well be admissible since ordinary eyewitness
accounts are also vulnerable to error and
inaccuracies does not do full justice to the
fact that ‘the traditional guaranties of
trustworthiness as well as the jury’s ability
to view the demeanor of the witness are
wholly ineffective to reveal distortions of
memory induced by the hypnotic process.
[Citation.] It is unchallenged that a jury
can more critically analyze a witness’ ability
to perceive, remember, and articulate his
recollections when such testimony has not
been hypnotically-refreshed. The probative
worth of the hypnotically-adduced evidence
cannot overcome the serious and fundamen-
tal handicaps inherent therein.” (Id. at pp.
176-177; accord, State of Arizona ex rel
Collins v. Superior Court (1982) 131 Ariz.

—)

Il

[2,3] From the foregoing cases it ap-
pears that the correct analysis of the prob-
lem before us is to determine whether hyp-
notically recalled testimony is subject to the
California version of the Frye rule, and if
so, whether it meets the test of that rule.
We proceed to such an analysis.

A

The Frye rule is deeply ingrained in the
law of this state. It has repeatedly been
invoked by our courts to determine the ad-
missibility of evidence based, for example,
on polygraph examinations (People V.
Wochnick (1950) 98 Cal.App.2d 124, 127-
128, 219 P.2d 70), “truth serum” (People V.
Jones (1959) 52 Cal.2d 636, 653, 343 P.2d
577), Nalline testing (People v. Williams
(1958) 164 Cal.App.2d Supp. 858, 860-862,
381 P24 251), experimental systems of
blood typing ( Huntingdon v. Crowley (1966)
64 Cal.2d 647, 653-656, 51 Cal.Rptr. 254, 414
P.2d 382), voiceprint analysis (People v. Kel-
ly (1976) supra, 17 Cal.3d-24, 130 Cal.Rptr.
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144, 549 P.2d 1240), human bite marks (Peo-
ple v. Slone (1978} 76 Cal.App.3d 611, 623~
625, 143 Cal.Rptr. 61), and microscopic iden-
tification of gunshot residue particles (Peo-
ple v. Palmer (1978) 80 Cal.App.3d 239, 250-
255, 145 Cal.Rptr. 466).- We recently re-
viewed the several reasons for this rule in
Kelly (17 Cal.3d at pp. 31-32, 130 Cal.Rptr.
144, 549 P.2d 1240), and need not repeat
them here; it is enough to note our conclu-
sion (id. at p. 32, 130 Cal.Rptr. 144, 549 P.2d
1240) that “we are persuaded by the wis-
dom of, and reaffirm our allegiance to, the
Frye decision and the ‘general acceptance’
rule which that case mandates.”

The Attorney General contends the Frye
rule is inapplicable in the present context,
making in essence the following argument:
The rule is assertedly limited to cases in
which (1) an expert witness gives his opin-
ion (2) interpreting the results of a new
technique for scientifically testing or ana-
lyzing physical evidence, and (3) that opin-
ion goes directly to the existence or nonex-
istence of a disputed fact, which is often the
ultimate issue in the litigation. By con-
trast, in cases such as the present it is not
the expert (i.e., the hypnotist) who ordinari-
ly testifies; the process involved (i.e., the
hypnotizing of a potential witness to im-
prove his recall) has nothing to do with
testing physical evidence; if the expert
does testify, he should not be asked to inter-
pret .the results of the technique (ie., to
give his opinion on whether the revived
memories of the hypnotized subject are
true) but simply to discuss its methodology
(i.e,, to explain how the hypnotic session
was conducted); and the latter testimony
evidently does not go to the disputed fact or
ultimate issue (e.g., the identity of the cul-
prit). Rather, in the typical case the wit-
ness is the person who actually perceived
the event that is the subject of the litiga-
tion, and his testimony is the same zs that
of any other lay witness, i.e., he states his

3i. On the assumption that Frye is inapplicable,
the Attorney General contends the only issue is
whether the use of hypnosis in this case was an
impermissibly suggestive pretrial procedure
that tainted Catherine’s subsequent testimony,
citing the Wade-Neil rule. (United States v.

present recollection of that event to the
best of his ability. It is true that his recol-
lection has been refreshed by hypnosis, and
that hypnosis does not guarantee truthful
or accurate recall. But neither does any
other method of reviving memory. That
guarantee, as with all witnesses, comes
from cross-examination, which permits the
trier of fact to determine the truth and
accuracy of the hypnotically refreshed testi-
mony.}

The argument is unpersuasive for a num-
ber of reasons. First, it proceeds from an
unduly narrow reading of the opinions in-
voking the Frye rule: as we said in Kelly,
for example, the rule applies to evidence
“developed by” or “based upon” new scien-
tific techniques. (17 Cal.3d at p. 31, 130
Cal.Rptr. 144, 549 P.2d 1240.) Nor are
those techniques necessarily limited to ma-
nipulation of physical evidence: we do not
doubt that if testimony based on a new
scientific process operating on purely psy-
chological evidence were to be offered in
our courts, it would likewise be subjected to
the Frye standard of admissibility. In ei-
ther case, the rule serves its salutary pur-
pose of preventing the jury from being
misied by unproven and ultimately unsound -
scientific methods. (Kelly, at pp. 31-32, 130
Cal.Rptr. 144, 545 P.2d 1240.) i

Moreover, from the unchallenged expert
testimony in the case at bar and the uni-
form findings of the jurisdictions that have
inquired into the matter, it appears that
hypnotizing a witness to improve his memo-
ry is not in fact like “any other method” of
refreshing a witness’ recollection. These
sources reveal that the hypnotic process
does more than permit the witness to re-
trieve real but repressed memories; it ac-
tively contributes to the formation of pseu-
domemories, to the witness’ abiding belief
in their veracity, and to the inability of the
witness (or anyone else) to distinguish be-
tween the two. -In these circumstances, as

Wade (1967) 388 U.S. 218, 87 S.Ct. 1926, 18
L.Ed.2d 11497 Neil v. Biggers (1972) 409 U.S.
188, 93 S.Ct. 375, 34 L.Ed.2d 40l1.) Finding
that defendant did not sustain his burden of
proof under that rule, the Attorney General
concludes the testimony was admissible.
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noted above, the resulting recall of the wit-
ness “is dependent upom, and cannot be
disassociated from” the underlying hypno-
sis. (Polk v. State (1981) supra, 48 Md.App.
382, 427 A.2d at p. 1048.) And if the testi-
mony is thus only as reliable as the hypnotic
process itself, it must be judged by the
same standards of admissibility.

The question has in any event been decid-
ed in California. In People v. Diggs (1980)
112 Cal.App.3d 522, 169 Cal.Rptr. 386, the
court held Kelly applicable in this context
on essentially the same reasoning: “In view
of the modification of memory and demean-
or which generally follow from treatment
by hypnosis, we are persuaded that post-
hypnotic testimony may in many instances
properly be termed a product of the tech-
nique. The admissibility of evidence based
upon a new scientific technique is governed
by People v. Kelly .... [9] The Kelly
court was concerned with and sought to
mitigate the dangerous tendency of lay jur-
ors to give considerable and often undue
weight to scientific evidence presented by
experts with impressive credentials. (17
Cal.3d, at p. 31, 130 Cal.Rptr. 144, 549 P.2d
1240.) Such procedures are invested with a
‘“misleading aura of certainty which often
envelops a new scientific process, obscuring
its currently experimental nature.”’ (17
Cal.3d, at p. 32, 130 Cal.Rptr. 144, 548 P.2d
1240.) This is certainly true of hypnosis.”

32. In Diggs the Court of Appeal went on to
hold, however, that on the record before it
“there was an adequate showing to establish
the admissibility of [the witness'] posthypnotic
testimony under Kelly " (id. at p. 5331, 169 Cal.
Rptr. 386). This appears to be a misreading of
the requirements of Kelly, and therefore of
Frye. Accdrding to the Court of Appeal, the
psychiatrist who hypnotized the witness gave
as-his opinion that hypnotically enhanced testi-
mony is reliable, while Dr. Bernard Diamond
gave a contrary -opinion, “bolstered by the in-
troduction of several corroborating affidavits
by other experts in the field."” (Id. at p. 539,
169 CalRptr. 386.) The court nevertheless
deemned this conflict immaterial, reasoning that
“Dr. Diamond's testimony to the contrary, it
seems that the lower court here was presented
with sufficient evidence of the reliability of the
method-used™ (id. at p- 531, 168 Cal:Rptr. 388).
Thus the court apparently believed that Kelly-
Frye is satisfied whenever there is “sufficient
evidence” from which the trial court could find
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{112 CalkApp.3d at pp. 530-531, 169 Cal
Rptr. 386.) We approve this portion of
Diggs®

In accord, therefore, with the courts of
Michigan, Minnesota, Arizona, Maryland,
and Pennsylvania, we hold that in this state
the testimony of witnesses who have under-
gone hypnosis for the purpose of restoring
their memory of the events in issue cannot
be received in evidence unless it satisfies
the Frye standard of admissibility.

B

It is the proponent of such testimony, of
course, who has the burden of making the
necessary showing of compliance with Frye,
i.e., of demonstrating by means of qualified
and disinterested experts that the new tech-
nique is generally accepted as reliable in the
relevant scientific community. (Kelly, at
pp- 3640, 130 Cal.Rptr. 144, 549 P.2d 1240.)
In the case at bar the prosecution did not
take up that burden, and made no such
showing. On this ground alone we would
ordinarily be justified in holding the chal-
lenged testimony inadmissible. But while
such a ruling would dispose of the appeal
before us, it would provide the bench and
bar with little guidance in other litigation
presenting the same questions. Moreover,
in the particular circumstances of this case
the prosecution had little if any opportunity
to make the required showing.® We there-

that hypnotic memory enhancement is relia-
ble—and under normai rules of proof the testi-
mony of one witness is enough for this pur-
pose, despite contradictory testimony. (See
Evid.Code, § 411.)

Yet the Kelly-Frye requirement is not fulfilled
merely by evidence that one expert personally
believes the challenged procedure is reliable;
the court must be able to find that the proce-
dure is generally accepted as reliable by thf
larger scientific community in which it origi-
nated. (Kelly, at pp. 30-32, 37, 130 CalRpt.
144, 543 P.2d 1240.) It is obvious that no §uch
finding could be made on the record in Diggs.
To that extent, accordingly. the decision is dis:
approved.

33. At the time of trial (June 1979) neither Diggs
nor the leading out-of-state cases applying Frye
in this context had yet been decided. The pre-
vailing rule in other jurisdictions was still that
of Harding and its progeny, i.e., the fact of
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fore reach the Frye issue on its merits, both
for reascns of precedent 2nd considerations
of fairness.

Yet it does not follow, as. the Attorney
General claims, that the record is inade-
quate to support a decision on the general
admissibility of hypnotically aided testimo-
ny. Here the issue was fully raised by
defendant. Not only did he make a timely
pretrial motion on this ground, but on cross-
examination of Catherine he probed crit-
ically into the purpose, method, and results
of her hypnotic experience. By the testi-
mony of Dr. Schafer, defendant then ex-
posed the muitiple risks in using hypnosis to
restore a witness’ memory; and he elicited
from Dr. Schafer an unequivocal expert
opinion that hypnosid is not reliable as a
truth-seeking lechnique.

To be sure, in Kelly we doubted whether
the testimony of a single witness, even if
qualified, is sufficient to establish the views
of an entire scientific community as to the
reliability of a new procedure. (17 Cal.3d
at p. 37, 130 Cal.Rptr. 144, 549 P.2d 1240.)
As will appear, however, Dr. Schafer’s testi-
mony is supported by a substantial body of
scholarly treatises and articles on the sub-
ject. The Attorney General complains that
“literature is not evidence,” and that it
would be improper for this court to “pick
and choose among that literature to decide
issues of scientific fact.” The remark be-
trays a fundamental misunderstanding of
the task beforé us: our duty is not to decide
whether hypnotically induced recall of wit-
nesses is reliable as a matter of “scientific
fact,” but simply whether it is generally
accepted as reliable by the relevant scientif-
ic community. We recognized in Kelly
(ibid.) that “Ideally, resolution of the gener-
al acceptance issue would require considera-
tion of the views of a typical cross-section
of the scientific community, including rep-
resentatives, if there are such, of those who

hypnosis ‘‘goes to the welght, not the admissi-
bility"” of the testimony. As we have seen, the
trial court expressly relied on that rule in deny-
ing defendant’s motion to exclude the posthyp-
notic testimony of the complaining witness.
Believing that only credibility was in issue,; the
court refused to allow the prosecution to open
up the subject of hypnosis in its case-in-chief.

oppose or question the new technique.”
But considerations of judicial economy
make it impractical to require those views
to be presented personally by each scientist
testifying in open court: as pointed out in
Mack (292 N.W.2d at p. 768), such a proce-
dure would be prohibitively expensive, and
would be frustrated in any event by the
difficuity of finding local experts qualified
to testify on hypnosis as an investigative
rather than a therapeutic tool.

Accordingly, for this limited purpose sci-
entists have long been permitted to speak
to the courts through their published writ-
ings in scholarly treatises and journala.
(Kelly, at p. 35, 130 Cal.Rptr. 144, 549 P.2d
1240; Huntingdon v. Crowley (1966) supra,
64 Cal.2d 647, 656, 51 Cal.Rptr. 254, 414 P.2d
382; People v. Palmer (1978) supra, 80 Cal.
App.3d 239, 252-254, 145 Cal.Rptr. 466,
People v. Law (1974) 40 Cal.App.3d 69, 75,
114 Cal.Rptr. 708; United States v. Addison
(D.C.Cir.1974) 498 F.2d 741, 744-745.) The
courts view such writings as “evidence,” not
of the actual reliability of the new scientific
technique, but of its acceptance vel non in
the scientific community. Nor do the
courts “pick and choose” among the writ-
ings for this purpose. On many topics—in-
cluding hypnosis—the scientific literature is
so vast that no court could possibly absorb
it all. But there is no need to do so, be-
cause the burden is on the proponent of the
new technique to show a scientific consen-
sus supporting its use; if a fair overview of
the literature discloses that scientists signif-
icant either in number or expertise publicly
oppose that use of hypnosis as unreliable,
the court may safely conclude there is no
such consensus at the present time.

That is the case before us. On the topic
of hypnotically aided recall we have re-
viewed numerous scientific treatises and ar-
ticles in scholarly journals.¥ From this re-

34. We have also reviewed, but given little
weight to, law review articles on this topic by
authors who are exclusively members of the
legal profession. A number of such articles are
cited in -State v. Mack (Minn,.1980) supra, 292
N.W.2d 784, 765, footnote 4, and are discussed
and criticized in Diamond, [nherent Problems
in the Use of Pretrial Hypnosis on a Prospec-
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view it clearly appears that major voices in
the scientific community oppose the use of
hypnosis to restore the memory of potential
witnesses, with or without procedural safe-
guards, on the ground of its intrinsic unreli-
ability. This unreliability is due both to
certain properties of human memory and to
factors inherent in the nature of hypnosis.
We begin with the former, which have been
little mentioned in the cases.

C

The principal proponent of hypnotically
aided recall is a police department psycholo-
gist, Martin Reiser, Ed.D.% According te
his published writings, Dr. Reiser operates
on the belief that human memory is like a
videotape machine that (1) faithfully rec-
ords, as if on film, every perception experi-
enced by the witness, (2) permanently
stores such recorded perceptions in the
brain at a subconscious level, and (3) accu-
rately “replays” them in their original form
when the witness is placed under hypnosis
and asked to remember them. (See, eg.,
Reiser, Handbook of Investigative Hypnosis
(19890), ch. 40; Reiser, Hypnosis as a Tool in
Criminal Investigation [Nov. 1976] The Po-
lice Chief 36, 40; Reiser, Hypnosis as an
Aid in a Homicide Investigation (1974) 17
Am.J. Clinical Hypnosis 84, 85.) With mi-
nor variations, this belief—or assumption—
is apparently shared by police psychologists
and “hypnotechnicians” at all levels of law
enforcement, and serves as the theory on
which such personnel base their practice of
hypnotizing potential witnesses to improve
their recall of crime-related events.

The professional literature, however, re-
Jects this belief: the scientists who work in

tive Witness (1980) 68 Cal.L.Rev. 313, 327-331
(hereinafter cited as Diamond, Inherent Prob-
lems). As Dr. Diamond concludes, the articles
suffer generally from an underestimation of the
scientific risks in using hypnosis to restore a
witness’ memory, and an overestimation of the
ability of traditional legal devices (e 8., expert
testimony, cross-examination) to avoid those
risks. It appears as true of hypnosis as of
voiceprint analysis that “This area may be one
in which only another scientist, in regular com-
" 'munication with other colleagues in the field, is
competent to express such an opinion [as to

the field generally agree that, as Dr. Schaf-
er testified at trial, the memory does not
act like a videotape recorder, but rather is
subject to numerous influences that contin-
uously alter its content. This view has been
expressed at least since the pioneer study of
Sir Frederic C. Bartlett of Cambridge Uni-
versity, published a half-century ago.
(Bartlett, Remembering (1932, reprinted
1964).) Using a different simile in that
pretelevision era, Bartlett critically exam-
ined the conventional belief of his time that
“traces” of every event were laid down in
the mind and permanently stored until they
were “re-excited” by a stimulus and reap-
peared as memories. Bartlett began his
analysis by pointing out that “there are
obvious difficulties. The traces are gener-
ally supposed to be of individual and specif-
ic events. Hence, every normal individual
must carry about with him an incalculable
number of individual traces. Since these
are all stored in a single organism, they are
in fact found to be related one to another,
and this gives to recall its inevitably associ-
ative character” (id. at p. 208).

Less obvious but even more important
was  Bartlett’s now-famous conclusion,
drawn from his experimental work, that
memory is productive rather than reproduc-
tive: “The first notion to get rid of is that
memory is primarily or literally reduplica-
tive, or reproductive. ... In fact, if we
consider evidence rather than presupposi-
tion, remembering appears to be far more
decisively an affair of construction rather
than one of mere reproduction.” (Id. at pp.
204-205.) As had often béen shown, “con-
densation, elaboration and’ invention are
common features of ordinary remembering”

the view of the scientific .community]. ... In
considering the position of the scientific com-
munity, a court is bound to let scientists speak
for themselves.” (Kelly, at pp. 39-40 of 17
Cal.3d, 130 Cal.Rptr. 144, 549 P.2d 1240.)

38. Dr. Reiser is the director of behavioral sci-
ence services of the Los Angeles Police Depart-
ment. He & also the director of the Law En-
forcement Hypnosis Institute, a proprietary
school in Los Angeles that teaches courses in
hypnotism to police and other law enforcement
personnel.
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(id. at p. 203). Expanding on the latter
point, Bartlett reported that “our studies
have shown us that all manner of changes
in detail constantly occur in instances which
every normal person would admit to be
genuine instances of remembering. There
are changes in order of sequence, changes
of direction, of complexity of structure, of
significance, ..." (Id. at p. 312) In sum-
mary, “Remembering is not the re-excita-
tion of innumerable fixed, lifeless and frag-
mentary traces. It is an imaginative recon-
struction, or construction, built out of the
relation of our attitude towards a whole
active mass of organized past reactions or
experience ...." (Id atp. 213)

Bartlett’s insight that “the past is being
continually re-made, reconstructed in the
interests of the present” (id. at p. 309) pre-
vailed in due course among his colleagues,
and is now the generally accepted view of
the profession. Of the many works that
support this view, we shall discuss but two
as examples. In his analysis of the “perma-
nent memory” hypothesis, Professor Doug-
las L. Hintzman observes that “Before even
considering the relevant data, we can see a
number of reasons for thinking that true
forgetting does occur. Throughout our
adult lives brain cells die and are not re-
placed. Even those that survive undergo
continual change. There is a constant
‘turnover’ of the chemicals that make them
up, just as there is in other parts of the
body. And as we deal with our changing
environment, it seems likely that we encode
many new experiences by modifying trace
structures originally developed to deal with
old ones.” (Hintzman, The Psychology of
Learning and Memory (1978) p. 298.) He
then examines the two phenomena most
often cited as “evidence” for the permanent
memory hypothesis. /

The first is the work of Wilder Penfield,
a neurosurgeon who has performed numer-
ous brain operations on patients with ad-

38. Dr. Reiser. for example, accepts Penfield's
evidence at face value, and relates without
question the latter's somewhat extravagant

__conclusion that "'the brain functions much like
“a high fidelity recorder, putting on tape, as it
were, every experience from the time of birth,

vanced cases of epilepsy. In the course of
those operations Penfield discovered that
when he stimulated various locations in the
brain with an electric probe, the patients—
who were conscious during the procedure—
reported experiencing vivid and detailed
“flashbacks” reminding them of events that
assertedly occurred in their childhood. To
explain these reports, Penfield proposed a
model of memory very similar to the “vi-
deotape recorder” theory espoused by the
police psychologists.®® Professor Hintzman
points out several serious objections to Pen-
field's conclusions. First, on some occasions
the patients report that they experience not -
2 “memory” but a dream or a hallucination,
or simply a feeling of deja vu. (Id. at p.
301) It is difficult if not impossible to
distinguish between these phenomena.
Next, “There is never any independent veri-
fication of the reported ‘memories’'—noth-
ing to indicate the experience is really an
event from the patient’s past. There is
only the subject’s statement that it seems
familiar, and therefore must be something
that happened at an earlier time.” (Id. at
pp. 301-302.) As we shall see, this lack of
independent verification infects most of the
claimed “evidence” of reliable hypnotic re-
call. Finally, “such reports have not been
obtained from non-epileptic patients” (id. at
p. 302), and hence form a scientifically inad-
equate basis for drawing conclusions about
the memory processes of the large majority
of the population.

The second phenomenon often cited as
evidence for permanent memory is “hypnot-
ic age regression.” This is the procedure by
which, under hypnotic suggestion, & subject
appears to regress in mental age until an
earlier date in his life, then secems to “re-
live” the events he experienced on that date
and their accompanying emotions. Again
Professor Hintzman finds little persuasive
vaiue in such demonstrations, stressing that
the subject’s claim to recall specific individ-

possibly even before birth, and that these expe-

riences and-associated feelings are available for
replay today in as vivid a form as when they
first occurred.” (ltalics added; fn. deleted.)

(Reiser, Handbook of Investigative Hypnosis
(1980) p. 8)
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uals or events from his childhood is rarely if
ever corroborated because of obvious diffi-
culties in doing so. He also notes studies in
which hypnotized subjects have instead un-
dergone age ‘“progression”—i.e., have been
made to believe they are living 10 or more
years in the future—and have reported
their future “memories” with equal convic-
tion and verisimilitude. “Good hypnotie
subjects,” the author explains, “will go to
great lengths to comply with the hypnotist’s
requests, and this apparently includes con-
structing realistic scenarios and acting them
out.” (Id. at p. 308.) Professor Hintzman
concludes that while the permanent memo-
ry hypothesis is tantalizing in its simplicity,
the evidence offered in its support is weak
and the hypothesis is probably incorrect.
(Id. at p. 304.) %

Elizabeth F. Loftus, Ph.D., a highly expe-
rienced investigator in the field of memory,
reaches similar conclusions in a number of
her articles (e.g., Loftus & Loftus, On the
Permanence of Stored Information in the
Human Brain (1980) 35 Am. Psychologist
409) and in her valuable treatise, Eyewit-
ness Testimony (1979). Adopting a differ-
ent simile, she explains in the latter that
“During the time between an event and a
witness' recollection of that event—a period
often called the ‘retention interval'—the
bits and pieces of information that were
acquired through perception do not passive-
ly reside in memory waiting to be pulled
out like fish fro‘m water. Rather, they are
subject to numerous influences. External
information provided from the outside can
intrude into the witness’ memory, as can his
own thoughts, and both can cause dramatic
changes in his recollection.” (Id. at pp.
86-87.) Her reasons for this view deserve
close attention. On the basis of her re-
search Dr. Loftus identifies a number of the
influences that can cause a memory to
change during the retention interval with-

37. A leading scientific study is in accord.
(O’'Connell, et al., Hypnotic Age Regression:
An Empirical and Methodoiogical Analysis
(Dec: 1970) 76 J.Abnorm.Psych. {monograph

supp. pt. 2).)

38. Inlanguage particularly relevant to the risks
of hypnotically inducing recall through the “vi-
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out the witness’ awareness: the witness
may “compromise” the memory with a sub-
sequently learned but inconsistent fact (id.
at p. 56); he may “incorporate” into the
memory a nonexistent object or event casu-
ally mentioned by a third party, eg., in
later questioning (id. at p. 60); post-event
information may change the way the wit-
ness “feels” about the original incident, e.g.,
may affect his impression of how noisy or
how violent it was (id. at pp. 70-72); be-
cause a witness is under great social pres-
sure to be complete and accurate he may
fill gaps in his mémory by guessing, and
thereafter “recall” those guesses as part of
the memory; ¥ and if the witness is sub-
jected to repeated questioning, any errone-
ous statement he made early on may be
“frozen into” the memory and reappear la-
ter a3 a fact (id. at pp. 84-86). There is no
way to tell, moreover, whether any given
detail recalled by the witness comes from
his original perception or from external in-
formation that he subsequently acquired.
(Id. at p. 78.)

From these studies Dr. Loftus has no
doubt that postevent experiences can alter
any witness’ memory, subtly but irreversi-
bly. The author then considers and rejects
the permanent memory hypothesis. Ob-
serving that “People cling to highly suspi-
cious evidence to support this belief” (id. at
p. 115), she is particularly critical of the
“evidence” allegedly provided by hypnotic
age regression: “many investigators believe
that hypnosis is unreliable and unpredicta-
ble, and is just as likely to create new
memories as to recover old ones.” {(Ibid.)
And because such accounts are ordinarily
unverifiable, “Vivid memories may be pro-
duced, but who can say whether these have
or have not been altered by subsequent
experiences to which a person has been
exposed.” (Ibid) Dr. Loftus concedes it

deotape recording” technique, Dr. Loftus adds:
“while an initial guess may be offered with low
confidence, later, when the witness mistakes
the guess for a real memory, the confidence
level can rise. This seems to occur because 2
witness is now ‘seeing’ an item that he himself
has constructed in memory.” (Id. at p- 82)
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will never be possible to “prove” conclusive-
ly that a witness does not have an unaitered
memory trace of a given event, for it can
always be objected that the technique for
unearthing it was inadequate—i.e., that
“we did not dig deep enough.” (Id. at p.
117.) Nevertheless, after careful investiga-
tion the author reports that “My colleagues
and I have used a number of different
techniques to try to induce such witnesses
to reveal evidence of any traces of the
original information. In all of these cases,
we have been unable to provide any evi-
dence that an intact original memory re-
mains.” (Italics added; id. at p. 118.)

The “videotape recorder” theory of law
enforcement hypnotists also lacks empirical
support for the third of its assumptions, to
wit, that upon being unlocked by hypnosis
the witness' repressed memories are “re-
played” without further modification as he
recalls the original event.® Once more the
research results are otherwise? in this final
stage of the process, known as “retrieval,”
the accuracy of the witness’ memory may
be adversely affected by outside factors
even as he recalls it. Again Dr. Loftus
identifies some of those influences as fol-
lows: the witness may subconsciously tailor
his recall to conform to expectations im-
plied by the person questioning him; those
expectations may be conveyed, intentionally
or not, either by such conduct of the ques-
tioner as tone of voice, emphasis, pauses,
facial expression and other “body lan-
guage” (id. at pp. 72-74), or by the particu-
lar method of interview used % or precise

39. The theory also lacks support for its initial
assumption, i.e., that the witness is capable in
the first instance of ‘‘recording’ his every per-
ception of the original event with complete
fidelity. Extensive work by memory investiga-
tors (including Dr. Loftus) demonstrates that in
this stage of the process, known as “acquisi-
tion" or “encoding,” the witness is likewise
subject to external and internal influences that
tend to distort his perceptions at the very mo-
ment he experiences them, For present pur-
poses, however, we need not discuss this phe-
nomenon further: it occurs potentially in every
witness, and has no immediate counterpart in
the procedure of Rypnotically aided recall

40. The interrogatory method (“Did you see a
gun?") produces recollections of lower accura-

form of guestion asked ¢ (id. at pp. 90-94);
and the witness may be more likely to re-
spond to such cues if the questioner is a

status figure fe.g., a doctor or a law en-

forcement official) than if he is merely a
passerby inquiring what happened (id. at
pp. 97-98).

Lastly, Dr. Loftus warns there is no clear
correlation between the witness’ confidence
in the accuracy of his recall and its accuracy
in fact: indeed, studies have shown that in
some circumstances “people can be more
confident about their wrong answers than
their right ones. To be cautious, one should
not take high confidence as any absolute
guarantee of anything.” (Id. at p. 101)
The final distorting influence on memory
retrieval, then, is a well-documented phe-
nomenon: “Most people, including eyewit-
nesses, are motivated by a desire to be
correct, to be observant, and to avoid look-
ing foolish. People want to give an answer,
to be helpful, and many will do this at the
risk of being incorrect. People want to see
crime solved and justice done, and this de-
sire may motivate them to volunteer more
than is warranted by their meager memory.
The line between valid retrieval and uncon-
scious fabrication is easily crossed.” (Id. at
p. 1094

b

We have dwelt on the reports of current
research into the operation of human mem-

ory for two reasons. First, as we have

seen, that research convincingly undermines
the “videotape recorder” theory on which
most law enforcement hypnosis of potential

cy but greater detail than the narrative method
("“Tell me what you saw. ")

41. The classic distinction is-between asking the
witness, “Did you see a gun?’ and asking him,
“Did you see the gun?’ Other semantic differ-
ences with significant effects on accuracy have
been reporied in the literature. (See, e.g.. Hil-
gard & Loftus, Effective Interrogation of the
Eyewitness (1979) 27 Internat.). Clinical & Ex-
perimental Hypnosis 342, 346-351.)

42. Sach motivation may be all the more power-
ful, of course, when the witness to the crime is
also its victim. - [n that event the natural desire
1o see “'justice done’” may be fueled by a deeper
yearning for vengeance.
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witnesses i3 premised.** Second, each of
the phencmena found by such research to
contribute to the unreliability of normal
memory reappears in a more extreme form
when the witness is hypnotized for the pur-
pose of improving his recollection.¥

We turn, then, to the professional litera-
ture on the latter topic. For present pur-
poses we need not add to this aiready
lengthy discussion by analyzing that litera-
ture in detail; it will be enough if we
simply set forth its principal relevant con-
clusions, with citations to a representative
sample of supporting studies. The conclu-
sions will necessarily be oversimplified, but
full explanations of each point can be found
in the cited authorities and similar works.®

1. Hypnosis is by its nature a process of
suggestion, and one of its primary effects is
that the person hypnotized becomes ex-

43. On the basis of that research, for example,
Dr. Orne flatly rejects the “videotape” model:
" Suffice it to say that such a view is counter to
any currently accepted theory of memory and
is not supported by scientific data [citations].”
(Orne, The Use and Misuse of Hypnosis in
Court (1978) 27 Internat.J. Clinical & Experi-
mental Hypnosis 311, 321 [hereinafter cited as
Orne, Use and Misuse]) While he concedes
that in working with the hypnotic subject the
“videotape' imagery may at times be useful, he
explains that '‘no competent hypnotherapist
would, in using such a metaphor, confuse it
with the manner in which memory is organ-
ized.:” (Jd. at p. 323, fn. 7.) -

44. For this reason we cannot subscribe to the
theory of Hurd (432 A.2d at p. 92) that however
untrustworthy hypnotically induced recall may
be, it is at least no.worse than ordinary memo-
ry if it is accompanied by six iisted “safe-
guards.” We explain above (Part Il C, ante)
why we find such “safeguards” both inade-
quate and impractical.

48. As will appear, the most persuasive spokes-
men for the relevant scientific community are
Drs. Diamond and Orne. Dr. Diamond, who is
both Clinical Professor of Psychiatry and Pro-
fessor of Law at the University of California, is
well known to the legal profession. He is the
author of numerous articles in the area of psy-
chiatry and the law, and we have often relied
on his views. (See, e.g., People v. Burnick
(1873) 14 Cal3d 306, 327, 328 & fn. 19, 121
Cal Rptr. 488, 535 P.2d 332, where we describe
Dr. Diamond as *‘a nationally known specialist
in this field.”)

Martin T. Orne,” M.D., Ph.D., is equally well
known and respected by that segment of the
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tremely receptive to suggestions that he
perceives as emanating from the hypnotist.
The effect is intensified by another charac-
teristic of the hypnotic state, to wit, that
the attention of the subject is wholly fo-
cused on and directed by the hypnotist.
The suggestions may take the form of ex-
plicit requests or predictions by the hypne-
tist; or they may be inferred by the subject
from information he acquired prior to or
during the hypnotic session, or from such
cues as the known purpose of that session,
the form of questions asked or comments
made by the hypnotist, or the hypnotist’s
demeanor and other nonverbal conduct.
The suggestions can be entirely unintended
—indeed, unperceived—by the hypnotist
himself 4

2. The person under hypnosis experi-
ences a compelling desire to please the hyp-

medical profession specializing in the theory
and practice of hypnosis. He is at once an
investigator, a clinician, and an educator: di-
rector of the Unit for Experimental Psychiatry
at The Institute of Pennsylvania Hospital, one
of the nation’s most active laboratories of hyp-
nosis research, he is also senior attending psy-
chiatrist at the same hospital and Professor of
Psychiatry at the University of Pennsyivania.
In addition, Dr. Orne is the president of the
Intermational Society of Hypnosis, the editor of
the International Journal of Clinical and Exper-
imental Hypnosis, the senior author of the arti-
cle on hypnosis in the Encyclopaedia Britanni-
ca {see fn. 15, ante), and the author of leading
articles on hypnosis research in the scholiarly
journals. He has often testified as an expert on
hypnosis, and his eminence in the field has
repeatedly been recognized in the published
opinions. (See, e.g., State v. Mack (Minn.1980)
supra, 292 N.W.2d 764, 766, State v. Hurd
(1980) 173 N.J.Super. 333, 414 A.2d 291, 296;
People v. Hughes (1979) 99 Misc.2d 863, 417
N.Y.S.2d 843, 648.) '

By relying primarily on Drs. Diamond and
Orne, of course, we do not mean to denigrate
the contributions of many other experts in hyp-
nosis whose writings we have also consulted
(e.g.. Emest R. Hilgard, Ph.D., director of the
Stanford University laboratory of hypnosis re-
search), some of whom we cite hereinafter. On
the present issue, however, the majority are in
full agreement with the essential findings and
conclusions of Drs, Diamond and Orne.

46. Diamond, Inherent Problems, page 333;
Orne, Use and Misuse, pages 322-327, Orne,
On the Simulating Subject as a Quasi-Control
Group in Hypnosis Research: What, Why, and
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notist by reacting positively to these sug-
gestions, and hence to produce the particu-
lar responses he believes are expected of
him. Because of this compulsion, when
asked to recall an event either while in “age
regression” or under direct suggestion of
heightened memory (“hypermnesia™), he is
unwilling to admit that he cannot do so or
that his recollection is uncertain or incom-
plete. Instead, he will produce a “memory”
of the event that may be compounded of (1)
relevant actual facts, (2) irrelevant actual
facts taken from an unrelated prior experi-
ence of the subject, (3) fantasized material
(“confabulations™) unconsciously invented
to fill gaps in the story, and (4) conscious
lies—all formulated in as realistic a fashion
as he can’ The likelihood of such self-de-
ception i3 increased by another effect of
hypnosis, ie., that it significantly impairs
the subject’s critical judgment and causes
him to give credence to memories so vague
and fragmentary that he would not have
_relied on them before being hypnotized.®

3. During the hypnotic session, neither
the subject nor the hypnotist can distin-
guish between true memories and pseudo-
memories of various kinda in the reported
recall; and when the subject repeats that
recall in the waking state {e.g., in a trial),

How, in Hypnosis: Research Developments
and Prespectives (Fromm & Schor edits. 1972)
pages 400-403 [hereinafter cited as Hypnosis
Research]; Orne, The Nature of Hypnosis: Ar-
tifact and Essence (1959) 58 J.Abnorn. & Soc.
Psych. 277, 280-286, 297, see generally Hil-
gard, Hypnotic Susceptibility (1965); Weitzen-
hoffer, Hypnotism: An Objective Study in Sug-
gestibility (1853); Hull, Hypnosis and Suggesti-
bility (1933).

47. In a recent California case, for example, the
complaining witness underwent no less than
four pretrial hypnotic sessions for the purpose
of improving her memory of the crime. The
sessions were conducted by a physician experi-
enced in the use of hypnosig, and he was con-
vinced that the witness was in fact hypnotized
on each occasion. He was of the opinion, how-
ever, that the entire recollection produced by
the witness while in the trance state was a
deliberate ile. He explained that a hypnotized
person “is able to lie, and will lie for the same
reasons he would lie in a nonhypnotic condi-
tion.” (People v. Lopez (1980) 110 Cal.App.3d
"1010,71017; 168 Cal'Rptr."3787) "The Court of
Appeal accepted this explanation, and conclud-
ed that “the hypnotic sessions were not Instru-

neither an expert witness jor a lay observer
(e.g., the judge or jury: can make a similar
distinction. In each instance, if the claimed
memory i3 not or cannot be verified by
wholly independent means, no one can reli-
ably tell whether it is an accurate recollec-
tion or mere confabulation. Because of the
foregoing pressures on the subject to
present the hypnotist %ith & logically com-
plete and satisfying memory of the prior
event, neither the detail, coherence, nor
plausibility of the resulting recall is any
guarantee of its veracity.®

4. Nor is such guarantee furnished by
the confidence with which the memory is
initially reported or subsequently related: a
witness who is uncertain of his recollections
before being hypnotized will become con-
vinced by that process that the story he told
under hypnosis i3 true and correct in every
respect. This effect is enhanced by two
techniques commonly used by lay hypno-
tists: before being hypnotized the subject is
told (or believes) that hypnosis will help him
to “remember very clearly everything that
happened” in the prior event, and/or during
the trance he i3 given the suggestion that
after he awakes he will “be able to remem-
ber” that event equally clearly and compre-

mental in refreshing the victim's memory. On
the contrary, throughout those sessions she
continued to repeat a fabricated tale.” (Id. at
p. 1018, 168 Cal.Rptr. 378.)

48. Diamond, [nherent Problems, pages 335,
337-338. Orne, Use and Misuse, pages 316-
320; Putnam, Hypnosis and Distortions in Eye-
witness Testimony (1979) 27 Internat.). Clinical
& Experimental Hypnosis 437, 448; Gibson,
Hypnosis: [ts Nature and Therapeutic Uses
(1877) pages 58-59; Shor, The Fundamental
Problem in Hypnosis Research as Viewed From
Historic Perspectives, In Hypnosis Research,
pages 37-39; Hilgard, Hypnotic Susceptibility
(1965) page 9; Hull, Hypnosis and Suggestibili-
ty (1833) pages 111-113.

49. Diamond, Inherent Problems, pages 333-
335, 337-338, 340 Orne, Use and Misuse,
pages 317-318, 320; Spiege!, Hypnosis and Evi-
dence: Help-or-Hindrance? (1980) 347 Annals
N.Y.Acad.Scl. 73, 79; Kroger & Douce, Hypno-
sis in Criminal Investigation (1879) 27 Inter-
nat.J. Clinical & Experimental Hypnosis 338,
365-367.
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hensively.® Further enhancement of this
effect often occurs when, after he returns
to the waking state, the subject remembers
the content of his new “‘memory” but for-
gets its source, i.e., forgets that he acquired
it during the hypnotic session {“posthypnot-
ic source amnesia”); this phenomenon can
arise spontaneously from the subject’s ex-
pectations as to the nature and effects of
hypnosis, or can be unwittingly suggested
by the hypnotist’s instructions. Finally, the
effect not only persists, but the witness’
conviction of the absolute truth of his hyp-
notically induced recollection grows strong-
er each time he is asked to repeat the story;
by the time of trial, the resulting “memory”
may be so fixed in his mind that traditional
legal techniques such as cross-examination
may be largely ineffective to expose its
unreliability.®!

v

The professional literature thus fully sup-
ports the testimony of Dr. Schafer and the

50. Such suggestions are recommended by po-
lice hypnosis manuals (e.g. Reiser, Handbook
of Investigative Hypnosis (1980) ch. #0), and
were given in several of the cases discussed
herein (e.g., Harding, Mack, and Mena).

$1. Diamond, [nherent Problems, pages 339-
340; Orne, Use and Misuse, pages 320, 327,
332; Cooper, Hypnotic Amnesia, in Hypnosis
Research, pages 223-231; Cooper, Spontane-
ous and Suggested Posthypnotic Source Amne-
sia (1966) 14 Interniat.J. Clinical & Experimen-
tal Hypnosis 180; Evans & Thomm, Two Types
of Posthypnotic, Amnesia: Recal! Amnesia and
Source Amnesia (1968) 14 Internat.J. Clinical &
Experimental Hypnosis 162; Hilgard, Hypnotic
Susceptibility (1963) pages 168, 182.

52. Thus in October 1978 the Society for Clinical
and Experimental Hypnosis adopted a resoiu-
tion reading in part:

“The Society for Clinical and Experimental
Hypnosis views with alarm the tendency for
police officers with minimal training in hypno-
sis and without a broad professional back-
ground in the healing arts employing hypnosis
to presumably facilitate recall of witnesses or
victims privy to the occurrence of some crime.
Because. we recognize that hypnotically aided
recall may produce eithef accurate memories
or at times may facilitate the creation of pseu-
do memones, or fantasies that are accepted as
real by subject and hypnotist. alike, we are
deeply troubled by the utilization of this tech-
nique among the police. It must be empha-

similar findings of the courts in Mack,
Mena, and Nazarovitch. It also demon-
strates beyond any doubt that at the
present time the use of hypnosis to restore
the memory of a potential witness is not
generally accepted as reliable by the rele-
vant scientific community. Indeed, repre-
sentative groups within that community are
on record as expressly opposing this tech-
nique for many of the foregoing reasons,
particularly when it is employed by law
enforcement hypnotists.®? [n these circum-
stances it is obvious that the Frye test of
admissibility has not been satisfied. We
therefore hold, in accord with the decisions
discussed above {Part II C, ante), that the
testimony of a witness who has undergone
hypnosis for the purpose of restoring his
memory of the events in issue is inadmissi-
ble as to all matters relating to those
events, from the time of the hypnotic ses-
sion forward. It follows that the trial court
erred in denying defendant’s motion to ex-
clude Catherine's testimony.®

sized that there is no known way of distin-
guishing with certainty between actual recall
and pseudo memories except py independent
verification.

“police officers typically have had -limited
technical training and lack the broad under-
standing of psychology and psychopatholog’}h
Their orientation is to obtain the information
needed to solve a crime rather than a concern
focusing on protecting the heaith of the subject
who was either witness 10, oF victim of; 2
crime. Finally, police officers understandably
have strong views as to who is likely to be
guilty -of a crime and may easily inadvertently
blas the hypnotized subject’s memories even
without themselves being aware of their-ac-
tions.” (27 Internat.J. Clinical & Experimental
Hypnosis (1979) 452.)

In August 1978 an identical resolution was
adopted by the Intefnational Society of Hypno-
sis. (Id. at p. 453.) :

£3. We address the question of retroactivity for
the guidance of bench and bar. In People V-
Gainer (1977) 19 Cal.3d 8385, 139 Cal.Rptr. 861,
566 P.2d 997, we held it error to give the *Allent
instruction” to potentially deadlocked juries;
that instruction directed minority jurors to Lake
into- account the fact that a majority of their
fellow-jurors disagreed with them, and im_P“?d
that if the jury fails to agree the case will
necessarily be retried. Prior to our ruling, 2
number of published opinions of the Courts of
Appeal had expressly approved the giving of
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{41 We briefly discuss certain limita-
tions on the rule. First, a previously hyp-
notized witness is not incompetent in the
strict sense of being unable to express him-
self comprehensibly or understand his duty
to tell the truth (Evid.Code, § 701), or of
lacking the general capacity both to per-
ceive and remember (Jefferson, Cal. Evi-
dence Benchbook (1972) § 26.2, p. 351). Ac-
cordingly, if the prosecution should wish to
question such a witness on a topic wholly
unrelated to the events that were the sub-
ject of the hypnotic session, his testimony
as to that topic would not be rendered
inadmisaible by the present rule.

Second, like the court in Mack (fn. 28,
ante) we do not undertake to foreclose the
continued use of hypnosis by the police for
purely investigative purposes. We recog-
nize that on occasions in the past a subject
has apparently been helped by hypnosis to
remember a verifiable fact—such as a
license plate number—that the police previ-

Allen -type instructions in California. Never-
theless, we concluded that our holding would
apply to all cases not yet final as of the date of
the Gainer decision, explaining that “our disap-
proval of Allen -type charges is not directed at
the prophylactic prevention of police miscon-
duct [citations], rather it is aimed at judicial
error which significantly infects the fact-find-
ing process at trial. {[Citation.]. Given this
critical purpose, neither judicial reliance on
previous appellate endorsements of the charge
in this state nor any effects on the administra-
tion of justice require us to deny the benefit of
this rule to cases now pending on appeal. [Ci-
tations.]” (/d’ at p. 883, 139 Cal.Rptr. 861, 566
P.2d 997}

The Gainer ruie applies a fortiori to the case
at bar. No published appellate opinion of this
state approved the admission of hypnotically
induced evidence until Diggs did so on incor-
rect reasoning in 1980. (See fn. 32, ante) In
view of the conclusion of the scientific.commu-
nity that the hypnotic experience renders unre-
liable the testimony of the witness subjected to
it, and the fact that such testimony is frequent-
ly a crucial part of the prosecution’s case, the
present error even more “significantly infects
the fact-finding process at trial” than the in-
struction ruled impermissible in Gainer.. For
these reasons, our holding herein will apply to
all cases not yet final as of the date of this

decision.

34. Dr. Diamond, for example, believes that “the
value of hypnosis for investigative purposes
has been greatly overstated by exaggerated
claims in irresponsible books and articles. As

ously did not know and were then able to
use as a “‘lead” for further investigation of
the crime. [t i3 neither appropriate nor
necessary for us to enter the debate as to
the need for this investigative technique™
or its reliability.¥® We reiterate, however,
that for the reasons stated above any per-
son who has been hypnotized for investiga-
tive purposes will not be allowed to testify
as a witness to the events of the crime.
Like the court in Mena (624 P.2d at p. 1280,
fn. 1), we do not decide at this time whether
procedural devices may be available to al-
leviate any resulting difficulty of proof.

[5] Third, error in admitting the testi-
mony of a previously hypnotized witness is
not reversible per se; its effect must stiil be
judged under the prejudicial error test
adopted in People v. Watson (1956) 46
Cal.2d 818, 836, 299 P.2d 243. (See Peopie
v. Kelly, supra, at p. 40 of 17 Cal.3d, 130
Cal Rptr. 144, 549 P.2d 1240.) The test is to

Freud discovered long ago, whatever can be
done by hypnosis can also be done without
hypnosis; it merely takes longer and requires
greater skill and patience. My own experience
convinces me that safe and effective enhance-
ment of recall, with less hazard of suggestion
and contamination of future testimony, can be
accomplished without gimmicks such as hyp-
nosis and ‘truth serum.”” (Diamond, Inherent
Problems, p. 332, fn. 93.)

853. Experience has shown that even such an
apparently objective fact as a license plate
number can as easily be confabulated as accu-
rately remembered. (Ome, Use and Misuse, p.
318; Putnam, op. cit. supra fn. 48, at pp. 444
445.) For this reason, even proponents of the
practice warn against relying without verifica-
tion on any ‘‘fact” recalled by the subject as a
result of hypnosis: "“The most one can legiti-
mately expect from hypnotic interrogation ‘is
further data, which may serve as leads for
more conventional evidence gathering. Data
elicited through hypnosis by itself deserve low
or no priority until they are supported by other
data:" (Spiegel, op. cit. supra fn. 49, at p. 79.)
And Kroger and Douce likewise conclude that
“hypnotically related evidence must be validat-
ed through careful independent investigation or
it is useless! In short, hypnosis is not a modali-
ty designed to determine truth from deception.”
(Kroger & Douce, op. cit. supra fn. 49, at p.
371; accord. Schafer & Rubio, Hypnosis to Aid
the Recall of Witnesses {1978) 26 ‘Internat.J
Clinical & Experimental Hypnosis 81, 83.)
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be applied, however, in light of the reasons
for our holding herein.

{6] Arguing that the error was harm-
less, the Attorney General assumes that the
inadmissible evidence in this record is limit-
ed to those few portions of Catherine’s tes-
timony that she asserted were directly af-
fected by her hypnotic experience. (See
Part I B, ante) Yet as we have seen, it is
the consensus of informed scientific opinion
today that in no case can a person previous-
ly hypnotized to improve his recollection
reliably determine whether any unverified
item of his testimony originates in his own
memory or is instead a confusion or confa-
bulation induced by the hypnotic experi-
ence. It would fly in the face of that
consensus to allow a witness to be the judge
of which portions of his testimony were
actually produced by hypnosis.

The Attorney General suggests that we
can at least determine which of Catherine’s
recollections were potentially the product of
hypnosis, by the device of comparing her
testimony at trial with the prehypnotic ver-
sions of her story given in her interview at
the police station and her testimony at the
preliminary hearing. But Dr. Schafer’s tes-
timony and the professional literature agree
that the effects of pretrial hypnosis to re-
store @ witness’ recollection go beyond the
bare production of pseudomemiories during
the trance; the experience will tend to
clothe the witness’ entire testimony in an

$8. There is evidence that some law enforce-
ment agencies hypnotize appropriate prospec-
tive witnesses not to fili gaps in their memory
but merely to bolster their credibility and make
them “unshakeable”-on the stand. (See, e.g.
Orne, Use and Misuse, p. 332, State v. Mack
(Minn.1980) supra, 292 N.W.2d 764, 769 & fn.
10 [reporting testimony by Dr. Orne to the
same effect].)

87. For example, Dr. Diamond reports that “the
police may tell a witness something just before
hypnosis and then hypnotize him. When he
awakes, his ‘source amnesia’ may lead him to
believe that the police statermnent was a product
of his own memory. Sometimes communica-
tions made to the patient after hypnosis may be
retroactively integrated into the hypnotic re-
call. The subject may recall a fact with no

- gwareness that it-was not-the -product of his
own mind. Or he may recall being told the fact
but insist that he had prior knowledge of it.
This often happens when subjects are shown
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artificial but impenetrable aura of certain-
ty,® and may distort the witness' recall of
related events occurring both before and
after the hypnotic session.’  Moreover, it
would be impossible in most cases for an
appellate court to undertake the kind of
comparative analysis proposed by the Attor-
ney General, because such materials as sta-
tion-house interviews by the police or pre-
liminary hearing testimony are not ordinar-
ily part of the record.®

We conclude that proper application of
the Watson prejudicial error test in the
present context requires the appellate court
to determine whether it is reasonably prob-
able that a result more favorable to the
defendant would have occurred if the testi-
mony of the previously hypnotized witness
as to all matters relating to the events of
the crime had not been admitted. This was
the analysis we followed in Kelly. Apply-
ing the same analysis to the record before
us, we find the error in admitting Cather-
ine's testimony at trial to be prejudicial as
it constituted virtually the sole incrimina-
ting evidence against defendant. To pre-
vent a miscarriage of justice, a conviction
predicated on such tainted evidence cannot
be allowed to stand. (CalConst., art. VI,

§ 13.)

A

[7] Of defendant’s remaining conten-
tions, we need address only one that bears

photographs or line-ups for identification just
before or just after hypnotic sessions.” (Dia-
mond, [nherent Problems, at p. 336.) The au-
thor observes that these distortions of memory
tend to be strengthened by the passage of time,
and concludes that pretrial hypnosis of 2 wit-
ness “appreciably influences all of his subse-
quent testimony in ways that are outside the
consciousness of the witness and difﬁcult. if
not impossible, to detect.” (ltalics added;
ibid.)

88. Indeed, in the case at bar the Attorney Gen-
eral successfully opposed a motion by defend-
ant to augment the record in the Court of
Appeal to include the preliminary hearing tran-
script. Although ™ we ultimately lodged that
transcript in’this court over the Attorney Gen-
eral's opposition, he successfully objected tO
our lodging in addition a transcript of Cather-
ine's interview at the police station.
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on the question of retrial. At the close of
the prosecution’s case-in-chief, defendant
unsuccessfully moved for a judgment of
acquittal on the ground of insufficiency of
the evidence. (Pen.Code, § 1118.1.) He
now contends the trial court erred in deny-
ing that motion, arguing that Catherine
was incompetent as 2 witness because her
intoxication had impaired her ability to per-
ceive and remember the events of the eve-
ning, and that her testimony was 3o incon-
sistent as to be unbelievable. The effect of
her intoxication, however, was for the jury
to determine; on this record it falls far
short of incompetence as a matter of law.
And although her testimony was vague and
self-contradictory on a number of points,
when taken as & whole it was not inherently
incredible and would have constituted at
least “substantial evidence” to support a
verdict of guilt. (See People v. Blair {1979)
supra, 25 Cal.3d 640, 666, 159 Cal.Rptr. 818,
602 P.2d 738; People v. Pierce (1879) 24
Cal.3d 199, 210, 155 Cal.Rptr. 657, 595 P.2d
91)

{8} It is true that we now hold Cather-
ine's testimony legally inadmissible because
of her pretrial hypnotic experience. But in
the circumstances of this case the holding
does not justify 8 judgment of acquittal.
The purpose of a motion under section
1118.1 is to weed ouf as soon as possible
those few instances in which the prosecu-
tion fails to make even a prima facie case.
(People v. Belton (1979) 23 Cal.8d 5186, 520-
521, 153 Cal.Rptr. 198, 591 P.2d 485.) It
therefore speaks to “the evidence then be-
fore the court” (§ 11181), ie., to the evi-
dence that the trial court has properly ad-
mitted as of the time the motion is deter-
mined. As noted above (fn. 33, ante), none
of the hypnosis cases we now follow had
been decided as of the time of the motion
herein, and hence the trial court applied the
then-prevailing general rule that the fact of
Catherine's pretrial hypnotic experience
went to “the weight, not the admissibility”
of her testimony.

38, - We do not-decide whether the same result
would follow in a case in which the evidence
held inadmissible on appeal had also been inad-
missible at the time of trial. The United States

{9, 10] For the same reason, retrial is
not prohibited by the federai double jeopar-
dy clause under the rule of Burks v. United
States (1978) 437 U.S. 1, 98 S.Ct. 2141, 57
L.Ed.2d 1, and Greene v. Massey {1978) 437
U.S. 19, 98 S.Ct. 2151, 57 L.Ed.2d 15, fol-
lowed in this state (People v. Pierce, supra,
24 Cal.3d at pp. 209-210, 155 Cal.Rptr. 657,
595 P.2d 91). That rule forbids retrial after
a reversal ordered because the evidence in-
troduced at trial was insufficient to support
the verdict. (See, e.g., In re Johnny G.
(1979) 25 Cal.3d 543, 548-549, 159 Cal.Rptr.
180, 601 P.2d 196.) It is inapplicable, how-
ever, to the situation here presented. The
rule achieves its aim—i.e., of protecting the
defendant against the harassment and risks
of unnecessary repeated trials on the same
charge—by the device of giving the prose-
cution a powerful incentive to make the
best case it can at its first opportunity.
(Burks, 437 US. at p. 11, 98 S.Ct. at p.
2147.) But the incentive serves no purpose
when, a8 here, the prosecution did make
such a case under the law as it then stood;
having done so, the prosecution had little or
no reason to produce other evidence of
guilt. To be sure, we now hold it error to
admit Catherine's testimony against de-
fendant; but “reversal for trial error, as
distinguished from evidentiary insufficien-
cy, does not constitute a decision to the
effect that the government has failed to
prove its case.” (Id. at p. 15, 98 S.Ct. at p.
2149.) Rather, the matter is governed by
the settled rule that the double. jeopardy
clause does not prohibit retrial after & re-
versal premised on error of law. (Ibid;
accord, United States v. Tateo (1964) 877
U.S. 488, 465, 84 S.Ct. 1587, 1588, 12 L.Ed.2d
448, and cases cited.) ®

It follows that there is no legal bar to
retrying defendant on these charges.. Of
course, for the reasons stated above Cather-
ine cannot be allowed testify in such a trial
on any of the events that were the subject

Supreme Court expressly left this question

open in Greene. (437 U.S: at.p. 26, fn. 9, 98
S.Ct. at p. 2138
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of her hypnotic experience; her prehypnotic
testimony at the preliminary hearing, how-
ever, may be admissible in lieu thereof ®
Whether a retrial is justified in the circum-
stances of this case is for the prosecutor to
determine.

The judgment is reversed.

BIRD, C. J., and NEWMAN, BROUS-
SARD, TOBRINER *, JJ., concur.

RICHARDSON, Justice, concurring.

I concur in the judgment. Under the
circumstances in this case, the prosecutrix’
testimony was subject to objection because
it was the product of a hypnotic session
conducted by a deputy district attorney
rather than by a trained professional who
was wholly unaffiliated with law enforce-
ment.

I am unable, however, tc support an abso-
lute rule rendering inadmissible a/l hypnoti-
cally induced testimony without regard to
the safeguards under which the hypnosis
occurred. Consistent with recent authority
and critical commentary, such testimony
should be admissible if elicited under ade-
quate safeguards including requiring that,
(1) the hypnosis is conducted by & trained,
independent psychiatrist or psychologist
who in writing is supplied with only suffi-
cient factual background necessary to con-
duct the session; (2) the hypnosis is video-
taped or otherwise recorded for purposes of
subsequent review; (3) no persons other
than the hypnotist and his subject are
present; and (4) the hypnotist obtains a
written description of the subject’s prior
description of the event for comparison pur-
poses. (See State v. Hurd (1981) 86 N.J.
525, 432 A.2d 86, 96-97;, Note, The Admissi-
bility of Testimony Influenced by Hypnosis

80. Because Catherine is now “Disqualified
from testifying to the matter” (Evid.Code,
§ 240, subd. (a)(2)) she is “unavailable as a
witness” within the meaning of the former-tes-
timony exception tc the hearsay rule (id,
§ 1291, subd. (a)), and her preliminary hearing

__testimony was given in a proceeding in which
defendant had the "right and opportunity” to
cross-examine her with the same interest and
motive™ that he now has (id., subd. (a)}2)).
Unless defendant can show that Catherine's
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{1981) 67 Va.L.Rev. 1203, 1230-1232) 1If
the procedures used are free of suggestion
and, in the discretion of the trial court, the
probative value of the testimony is not out-
weighed by its potential for prejudice, 1
would admit it.

As stated by the New Jersey Supreme
Court in Hurd, “we believe that a rule of
per se inadmissibility is unnecessarily broad
and will result in the exclusion of evidence
that is as trustworthy as other eyewitness
testimony.” (432 A.2d p. 94; accord, Note,
supra, at p. 1233.) [ share that belief.

KAUS, Justice, concurring and dissent-
ing.

I concur in the reversal of the judgment,
but feel compelled to dissent from several
conclusions of the majonty unnecessary to
decide this appeal. '

On the record before us, this is a relative-
ly simple case. At the outset of the trial,
defense counsel objected that a portion of
the testimony Catherine was about to
give—concerning a period of time during
which she had previously testified that she
had been asleep—was the result of the im-
proper use of hypnosis, that “it is not in
fact refreshing a witness' recollection ...
but that it is ... manufactured evidence.”
(My emphasis.) The trial court overruled
the objection on the basis that the hypnosis
only went to the weight of Catherine’s tes-
timony.

That ruling was patently wrong, even if
there may have been some out-of-state case
law to support it. Section 702 of the Evi-
dence Code demands that the testimony of
any witness, except an expert, be based on
personal knowledge and provides that
“(a]gainst the objection of a party, such

disqualification as a witness ‘'was brought
about by the procurement or wrongdoing of the
proponent of [her] statement for the purpose of
preventing [her] from attending or testifying”
(id.. § 240, subd. (b)), her preliminary hearing
testimony is therefore admissible under the Ev-
idence Code.

= Retired Associate Justice of the Supreme Court
sitting under assignment by the Chairman of
the Judicial Council.



PEQPLE v. SHIRLEY

Cal. 809

Cite &s, Cal., 641 P.2d 773

personal knowledge must be shown before
the witness may testify concerning the mat-
ter.” Defendant clearly objected that the
witness was about to testify from other
than personal knowledge—that she was
about to give “manufactured evidence.”
This placed the burden of showing that the
witness would testify from personal knowl-
edge on the prosecutor, who did nothing
except argue that People v. Colligan (1979)
91 Cal.App.3d 846, 154 Cal.Rptr. 389 “indi-
cated that hypnosis did not as a matter of
law render inadmissible the' subsequent
identification of = defendant by the wit-
ness.” Obviously the citation of a case is
not a showing that a particular witness is
about to testify from personal knowledge,
and, in fact, the Colligan decision does not
purport to relieve a prosecutor of the bur-
den of demonstrating the personal knowl-
edge of a previously hypnotized witness in
response to a proper objection.‘:

Thus, on this state of the record, the trial
court should not have admitted Catherine’s
challenged testimony. Given the ambigui-
ties and inconsistencies of Catherine’s addi-
tional testimony, and the substantial evi-
dence presented by the defense, the error
was clearly prejudicial and requires reversal
of the judgment. This is all we need to
decide in this case.

I recognize, of course, that we have about
a dozen additional hypnosis cases pending
before us, ahd that the majority has chosen
to use this appeal as a vehicle for deciding
the broader issues presented by some of the
others. In my view, however, it is a mis-

i. In Colligan, a witness to a robbery was hyp-
notized shortly after the crime to help her re-
call the license plate of a car used in the rob-
bery, and during the hypnosis the witness also
gave a description of the robber. At trial, the
witness identified the defendant as the robber,
apparently without objection, but on appeal the
defendant contended that the possibility of sug-
gestion by the hypnotist was so substantial
that the in-court identification was necessarily
tainted, warranting a reversal of the conviction.

The Colligan court rejected the contention,
explaining: "In_People v. Johnson (1974) 38
Cal.App.3d 1 [112 Cal.Rptr. 834] . we held
that a claim of improper pretrial identification
will not be considered on appeal absent an
objection in the trial court, because the trial

take to adopt at this point the sweeping,
“per se” rule that the majority proposes—
excluding virtually all testimony of a wit.
ness who has undergone pretrial hypnosis—
without more carefully considering the var-
ied contexts in which hypnosis may take
place and the many factors which may af-
fect both the potential danger and the po-
tential utility of hypnosis in a particular
instance.

This is the first time we have been called
upon to consider the admissibility of & wit-
ness’ post-hypnosis testimony, and it is by
no means clear to me that the facts of this
case are typical of hypnosis cases in general.
There are obviously a number of factors
that render Catherine’s post-hypnosis testi-
mony particularly suspect. Because she
was at least somewhat intoxicated at the
time of the alleged offense, there is a good
possibility that she has no clear memory to
be refreshed by hypnosis, and instead that
she has simply constructed or “confabulat-
ed” a “memory” while under hypnosis.
(Cf., e.g, Commonwealth v. Nazarovitch
(1981) Pa. —, 436 A.2d 170, 177-178.)
In addition, at the time she was hypnotized
she had already given a number of some-
what different accounts of the evening in
question, and the academic literature sug-
gests that under such circumstances there is
a particularly strong danger that hypnosis
will simply serve to fix one particular ver-
sion—not necessarily the historically accu-
rate one—in the subject’s mind and render
the witness impervious to cross-examina-

court has no reason to inquire into the indepen-
dent recollection of the witness if the issue Is
not before it. (38 CalApp.3d at p. 6 [112
Cal Rptr. 834].) In that case, as here, faulty
identification was at the heart of the defense
and . the witness was subjected to vigorous,
detailed cross-examination on that issue. Fur-
thermore, defendant does not contend that hyp-
notic suggestions were actually made to [the
witness} which affected her identification; thus
no reason to depart from the view expressed in
Johnson exists. We decline to hold that the
use of hypnosis to help a witness remember a
license number per se invalidates the Identifica-
tion of a person seen and heard by that wit-
ness " (91 Cal.App 3d at p. 830, 154 Cal
Rptr. 389.)
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tion. (See Orne, The Use and Misuse of
Hypnosis in Court (1872) 27 Internat..
Clinical & Experimental Hypnosis 311, 332
334.) F‘inally, of course, the hypnosis in this
case was not performed by an impartial
hypnotist in a setting calculated to mini-
mize potential suggestiveness, but by a dep-
uty district attorney in the presence of the
investigating police officers. Given all
these facts, I can agree with the majority
that, if this case is retried, Catherine should
not be permitted to testify.

I think, however, that we should be very
wary about establishing a broad, generaily
applicable exclusionary rule for all post-
hypnosis testimony on the basis of the rath-
er egregious facts of this case alone. In
other instances, hypnosis may arise in a
completely different setting, as, for exam-
ple, when a victim or a witness to a crime is
hypnotized shortly after the offense to aid a
police artist compose a sketch of the sus-
pect. In such a case, none of the partici-
pants to the hypnosis may have any precon-
ceived bias which would pose a special dan-
ger of suggestiveness, and in some cases the
witness’ post-hypnosis statements may not
differ at all from his or her pre-hypnosis
statements, or the suspect may be later
caught with incriminating evidence corrobo-
rating the reliability of at least some of the
witness' post-hypnosis memory. If, in such
a case, an adequate record of the hypnosis
session exists arfd demonstrates the ses-
sion’s basic fairness, it is not clear to me
that the mere fact that the victim or wit.
ness has at one time been hypnotized neces-
sarily mandates the total exciusion of the
potentially crucial testimony at a later trial.

Contrary to the majority’s conclusion, I
do not believe that faithful adherence to
the Frye standard compels the all-encom-
passing per se exclusionary rule adopted in
its opinion. Just last year, in State v. Hurd
(1981) 86 N.J. 525, 432 A.2d 86, the New

2. in this regard, the court cited Marshall et al,
Effects of Kind of Question and Atmosphere of
Interrogation on Accuracy and Completeness
of Testimony (1971) 84 Harv.L.Rev. 1620; Le-
vine & Tapp, The Psychology of Criminal iden-
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Jersey Supreme Court, in a thoughtful and
scholarly opinion by Justice Pashman, ap-
plied the Frye standard to post-hypnosis
testimony and concluded that “a rule of per
se inadmissibility is unnecessarily broad and
will result in the exclusion of evidence that
is as trustworthy as other eyewitness testi-
mony.” (432 A2d at p. 94.) In Hurd, 2
number of preeminent authorities in the
field of hypnosis—including Dr. Orne—tes-
tified in person at a pretrial evidentiary
hearing. On appeal, the New Jersey court,
after reviewing both this testimony and
much of the same academic literature dis-
cussed by the majority in this case, pointed
out that while the experts had made it clear
that hypnosis is not a tool which can in any
way guarantee the accuracy or historical
“truth” of a subject’s recall, they had at the
same time indicated “that in appropriate
cases and where properly conducted the use
of hypnosis to refresh memory is compara-
ble in reliability to ordinary recall.” (432
A2d at p. 95; emphasis added.)

Although keenly aware of the potential
problems of “confabulation” and possible
interference with cross-examination posed
by hypnosis, the Hurd court recognized that
recent psychological research has demon-
strated that similar problems inhere in eye-
witness testimony in general, particularly
when—as i3 very often the case—a witness
has been repeatedly interrogated and has
recounted his proposed testimony seversal
times before trial. (Id., 432 A.2d at p. ¢4.)3
Indeed, given the majority’s own rendering
of modern views concerning the nature and
fallibility of unhypnotized human memory
{see, pp. 266-269 of 181 Cal.Rptr., pp. 798~
801 of 641 P.2d, ante), it may not be
entirely facetious to suggest that if we are
to exclude eyewitness testimony unless
shown to be scientifically reliable, we may
have little choice but to return to trial by
combat or ordeal.

tification (1873) 121 U.Pa.L.Rev. 1079; Note,

Did Your Eyes Deéceive You? Expert Psycho-

logical Testimony on the Unreliability of Eye-

witness Identification (1977) 29 Stan.L.Rev.
869,
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Observing that courts have never re-
quired “historical accuracy as a condition
for admitting eyewitness testimony,” the
Hurd court concluded that, under Frye,
hypnotically aided testimony should proper-
ly be admitted in a criminal trial if the
party proffering the evidence demonstrates
“by clear and convincing evidence” (id., 432
A.2d at p. 97) “that the use of hypnosis in
the particular case was reasonably likely to
result in recall comparable in accuracy to
normal human memory.” (Id., 432 A.2d at
p. 95.) The court then went on to discuss in
some detail various factors—e.g., the kind
of memory loss encountered, the apparent
motivations of the hypnotized witness, and
the procedural safeguards under which the
hypnosis session was conducted—that are
likely to affect the reliability of post-hypno-
sis testimony in a given case. (Id., 432 A.2d
at pp. 95-97.)

In my view, if we are to reach the broad
question of the general admissibility of
post-hypnosis testimony at this time, we
should adopt the more cautious approach of
the Hurd decision, rather than pronounce a
general rule excluding virtually all post-
hypnosis testimony regardless of the facts
of a particular case. Perhaps in the future,
a8 we gain more experience in this area, we
will find that post-hypnosis testimony is so
often unreliable that “the game is not
worth the candle” (see p. 255 of 181 Cal.
Rptr., p. 787 of 841 P.2d ante) and that a
broad, prophylactic exclusionary rule is
warranted. At this point, however, I think
such a judgment'is premature.

Moreover, even if a majority of the court
believes that the dangers of hypnosis are so
great as to warrant a broad per se exclu-
sionary rule for the future, I think the
majority opinion errs in applying its sweep-
ing holding retroactively, rendering incom-
petent virtually all witnesses who have
been hypnotized at any time in the past
- without regard to the circumstances of the
hypnosis.

From sll accounts, there has in the last
few years been a great increase in the use

of hypnosis at the investigative stage of the
criminal process. The news media fre-
quently report instances in which eyewit-
nesses to kidnapings or other crimes are
hypnotized to help police artists prepare
sketches of potential suspects. Until today,
we had never indicated that by utilizing
this investigative technique, the police
would automatically and irrevocably taint a
witness and make him or her ineligible to
testify about anything related to the hypno-
sis.

While on a number of occasions we have
ruled that extrajudicial stutements made
under hypnosis may not be introduced as
evidence of the truth of the statements
made, to my knowledge we have never be-
fore even hinted that once a potential wit-
ness is hypnotized he or she thereafter be-
comes ineligible or incompetent to testify
about any matter touched upon during hyp-
nosis. For example, in the several cases in
which a defendant has been hypnotized by a
defense psychiatrist before trial to aid in
ascertaining the defendant’s mental state at
the time of the offense (see, e.g., People v.
Modesto (1963) 59 Cal2d 722, 732-7383, 31
Cal.Rptr. 225, 382 P.2d 38), we have never
suggested that the defendant could not
thereafter testify at trial.  Similarly, in
People v. Blair (1879) 25 Cal.3d 640, 684—
666, 159 Cal.Rptr. 818, 602 P.2d 738, al-
though we held that the trial court properly
excluded a statement made by a prosecu-
tion witness while under hypnosis, we did
not question the propriety of the witness’
post-hypnosis in-court testimony.

The majority relies on People v. Gainer
(1977) 18 Cal.2d 835, 853, 139 Cal.Rptr. 861,
566 P.2d 997, in concluding that its per se
exclusionary rule should be applied retroac-
tively. Unlike Gainer, however, retroactive
application here will not simply result in the
retrial of a number of cases under proper
jury instructions, but instead will necessari-
ly demand that a witness who has under-
gone hypnosis be automatically barred from
testifying at any retrial. In many cases,
this will mean that the prosecution—or the
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defense—will, after-the-fact, be unexpect-
edly deprived of its main, and perhaps crit-
ical, witness.

In view of these potential consequerces,
we need to be particularly careful in deter-
mining how to handle cases in which a
hypnosis session was held before our deci-
sion in this case was filed. At least with
respect to this class of cases, we should
refrain from imposing a broad, per se exclu-
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sionary rule, and should leave open the pos-
sibility that, in light of all the facts of a
particular case, it may be found that a
previously hypnotized witness’ testimony is
not irretrievably tainted.

W
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Defendant was convicted before the
Circuit Court, Duval County, Ralph W,
Nimmons, J., of forgery, ultering a forged
instrument, and grand thef, and he appeal-
ed. The District Court of Appeal, Ervin, J
held that: (1) evidence sustained defend-
ant’s conviction of forgery, without regard
to hypnotically induced recall testimony,
and therefore, any error arising out of the
admission of that testimony did not require
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reversal, and (2) trial court abused its dis-
eretion in denying continuance sought by
defendant to prepare a defense to prosecu-
tion’s hypnotically induced recall testimony,
since trial was held on Tuesday morning,
defense counsel did not learn of the hypno-
sis session until midday the Friday before
trial, and counsel was not furnished oppor-
tunity to depose hypnotist until Monday,
the day before trial; the error required
reversal of defendant’s convictions of utter-
ing a forged instrument and grand theft,
since the hypnotically induced recall testi-
mony related to those offenses.

Affirmed in part and reversed in part
and remanded.

1. Criminal Law e=1163(3), 1163.1(1)

A judgment will nol be reversed unless
error in admitting evidence was prejudicial
to the substantial rights of defendant;
prejudice will not be presumed.  West's
F.S.A.§ 924.33.

2. Forgery =4

The elements of forgery include the
requirements that there be a falsely made
or materially altered written instrument;
that the writing be of such character that,
if genuine, it might apparently he of legal
efficacy for injury to another, or the foun-
dation of a legal liability; and that there be
an intent to injure or defraud.

3. Criminal Law &=1163.1(7)

Evidence sustained defendant’s convie-
tion of forgery, without regard to hypnoti-
cally induced recall testimony, and there-
fore, any -error arising out of the admission
of that testimony did not require reversal.
4. Criminal Law &=1151

If trial court denies motion for continu-
ance, its ruling will not be disturbed unless
a palpable abuse of diseretion is demon-
strated to reviewing court.

5. Criminal Law ¢=5%0(2), 1165(8)
Trial court abused its discretion in de-

“nying continuance sought by defendant to

prepare a defense to prosecution’s hypnoti-
cally induced recall testimony, since trial
was held on Tuesday morning, defense

counsel did not learn of the hypnosis session
until midday the Friday before trial, and
counsel wis not furnished opportunity to
depose hypnotist until Monday, the day be-
fore trial; the crror required reversal of
defendant’s convictions of uttering a forged
instrument and grand theft, since the hyp-
notically induced recall testimony related to
those offenses.

6. Statutes ¢=226

If a state statute is patterned after the
language of its federal counterpart, the
statute will take the same construction in
state courts as its prototype has been given
insofar as such construction comports with
the spirit and policy of state law relating to
the same subject.

7. Witnesses <=257.10

The “relevancy approach” is the test to
be applied Lo hypootically induced  reeall
testimony;  the reliability of the technique
of memory retricval is thus a factor to be
considered by trial court in determining the
question of the evidence’s legal relevance.
West's .S AL §8§ 90,401 90.403.

8. Witnesses ¢=257.10

Admissibility of hypnotically induced
recall testimony hinges on a case-by-case
examination of the techniques used to hyp-
notize the witness; probative value of hyp-
nosis rests on both reliability of the prinei-
pal and of the technique or procedure em-
ployed, both of which arc inseparably inter-
twined, and court must {irst weigh the pro-
bative value of the evidence in order to
decide if its admissibility would be substan-
tially outweighed by dangers of unfair prej-
udice, confusion of the issues, misguidance
of the jury, or ncedless presentation of the
issues. West's FL.S.A. § 90.403,

9. Witnesses ¢=257.10

Either upon objectlicn to introduction
into evidenee of hypnotically induced recall
testimony, or upon its proffer, it is burden
of party seeking Lo present such evidence to
demonstrate that the hypnosis session and
use of that evidence will not cause undue
prejudice or mislead the jury.
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10. Witnesses ¢=257.10

The following safeguards are recom-
mended to reduce potential prejudice from
admission of hypnotically induced recall tes-
timony: neutral hypnotist should be cm-
ployed; session should be conducted at in-
dependent location; only hypnotist and wit-
ness should be present; subject should be
examined by hypnotist to elicit every possi-
ble detail that witness recalls concerning
crime; witness should be cxamined by hyp-
notist to ascertain whether he suffers from
mental or physical disorders that might af-
fect results; some record of session should
be preserved; hypnotist should avoid reas-
suring remarks that might stimulate confa-
bulation; court should carefully consider
whether there is independent evidence cor-
roborative of or contradictory to statements
made during the trance; and jury should
receive instruction warning it of potential
influence hypnosis may have on witness.
11. Criminal Law <=785(1)

In prosecution for forgery, uttering a
forged instrument and grand theft, in

which hypnotically induced recall testimony.

was admitted, trial court erred in denying
defendant’s request for a cautionary jury
instruction concerning the potential influ-
ence hypnosis may have on a witness.

Michael E. Allen, Public Defender and P.
Douglas Brinkmeyer, Asst. Public Defend-
er, for appellant.

Jim Smith, Atty. Gen, and David P.
Gauldin, Asst. Atty. Gen., for appellec.

ERVIN, Judge.

Appellant Brown appeals her convictions
for the offenses of forgery, uttering a
forged instrument and grand theft. Find-
ing that there is substantial and competent
evidence supporting the verdict for the of-
fense of forgery, we affirm it. We reverse,
however, the convictions of uttering a

... forged instrument and commission of grand
_ theft, and remand those offenses to the

lower court for further consistent proceed-
ings. In so doing, we reaffirm the continu-
ing vitality of, but reflect upon, principles
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implicit in our previous opinion in Clark v.
State, 379 So.2d 372 (Fla. 1st DCA 1979), in
which we found hypnotically-induced-recall-
testimony to be admissible for consideration
by a criminal trial jury.

The convictions in this case stem from a
1979 incident in Jacksonville when the ap-
pellant obtained certain company checks in
the name of the Abreu Twin Mini-Shops.
The Twin Mini-Shops had previously gone
out of business, and the owner had closed
its bank account, discarding the company
checks. At trial, a bank teller at the Atlan-
tic Bank testified that appellant had ap-
peared at the bank with a Twin Mini-Shop
check in the amount of $425.01 made out to
Kathleen Coleman, a long-time bank cus-
tomer who testificd that she had neither
seen nor endorsed the checks. The check,
identified by the bank teller as hearing her
teller stamp, was negotiated on November
6, 1979. A handwriting expert, after exam-
ining the handwriting on the check and the
deposit slip, and comparing it with known
exemplars of accomplice Ernest Brown and
Linda Brown’s handwriting, opined that Er-
nest Brown had written the material on the
face of the check and that Linda Brown had
done 50 on the reverse side as well as on-the
deposit slip. The evidenee further revealed
that the appellant had previously endorsed
the check, using the Coleman name. The
teller testified that appellant passed both
the cheek and a deposit slip to her, Appel-
lant’s plan to deposit the $425.01 check and
reeeive $300 back in cash was successful,
Two days following the check’s utterance, a
deposit receipt in the name of Kathleen
Coleman and in the amount of $125.01 was
found in the pocket of a jacket belonging to
co-defendant Ernest Brown.

During the two-year period between. the
cheek cashing incident and the trial, the
teller’s recollection of appellant’s identity
had faded from memory. It was apparent
to the prosecution that without the testimo-
ny of the teller identifying appellant as the
one who had cashed the check, the charges
of uttering a forged instrument and grand
theft would be difficult, if not 1mpossible,
to prove beyond a reasonable doubt. Police
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Detective Bryant Mickler was called in to
hypnotize the teller in an effort to assist
her in refreshing her faded memory as to
the day of the crime. It does not appear
from the record that Mickler had any con-
nection with the investigation of this case,
other than to hypnotize the teller. Experi-
enced in hypnosis, he claimed to have hyp-
notized over 2,000 people, been trained
through many courses, and taught a course
in hypnosis at a local junior college, but was
admittedly not a medical expert. Mickler's
testimony as to hypnosis had been utilized
12 times in court.

Our record review discloses that he knew
nothing about the witness before hypnotiz-
ing her, that he was alone with her at the
time of hypnosis, and that he placed her
into “progressive relaxation,” taking her
back to the day of the crime and asking or
perhaps telling her to try to recall the spe-
cifies of the incident and the identity of the
person from whom she received the forged
check. After she was brought out of the
hypnotic trance, another detective displayed
some photographs to her, and the witness
selected a picture of the appellant.

The hypnosis session transpired on Friday
morning, May 1, 1981, four days before
trial. It was only shortly after the session
took place that appellant’s counsel was first
advised of its occurrence. Upon learning
that the teller had made a positive identifi-
cation of his client, the atiorney spent the
weekend researching the legal ramifications
of using hypnosis in a criminal trial. On
Monday, the day before trial, he deposed
Mickler. On the following day, just before
trial, appellant’s counsel sought a continu-
ance, claiming prejudice based on the short
notice of the hypnosis session, alleging that
he was unable to depose the hypnotist until
the day before trial and that he wished to
obtain another expert for the purpose of
presenting evidence concerning hypnosis in
appellant’s favor. The motion was denied,
and appellant was subsequently convicted

..of forgery, uttering .a forged instrument,

and grand theft.

[1] In answer to appellant’s arguments
assailing the convictions imposed, we re-

spond that a judgment will not be reversed,
unless the error of the evidence’s admission
was prejudicial to the substantial rights of
the appellant. Prejudice will not be pre-
sumed.  Section 924.33, Fla.Stat. (1979);
Palmes v. State, 397 So0.2d 648, 653 (Fla.
1981), cert. denied, 454 U.8. 882, 102 S.Ct.
369, 70 L.Ed.2d 195 (1981). This requires us
to determine whether, but for the admission
of the testimony of the teller and the hyp-
notist, the result helow in regard to each of
the three offenses might have been differ-
ent. Palmes, at 654. 1t scems apparent to
us that the admission of Officer Mickler's
hypnosis testimony related solely to the
charges of uttering a forged instrument
and grand theft. Mickler testified as to the
procedures used in hypnotizing the teller,
while the teller testified concerning the
method by which she processed the Twin
Mini-Shop check, and her identification of
appellant as the individual whe passed her a
pre-endorsed Abreu Twin Mini-Shops check
was the product of her hypnotized state.
She did not testify, however, that she had
witnessed the actual act of forgery.

2} Her testimony did not relate to
proving any of the clements of forgery,
which include the requirements: (1) that
there be a falsely made or materially al-
tered written instrument; (2) that the writ-
ing be of such a character that, if genuine,
it might apparently be of legal efficacy for
injury to another, or the foundation of a
legal liability; and (3) that there be an
intent to injure or defraud. See Ch. 831,
Fla.Stat,; 16 FlaJur.2d Criminal Law
§§ 1564-1568 (1979).

[3] Although the evidence against Linda
Brown was circumstantial as it related to
the forgery charge, it was nonetheless suffi-
cient. Independent of the questionable
identification of appellant as the person
who uttered the forged check, Brown and
her accomplice were both shown to be,
through the testimony of the expert exam-
ining the questioned documents, in posses-
sion of a check stolen from the Abreu Twin
Mini-Shops. Both the purported maker and
purported endorser of the check denied ei-
ther that they had written anything on the
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check or had authorized anyone to do so.
Neither of the two Browns offered any
explanation as to how they came into pos-
session of the check.

We held in a case which reversed a con-
viction for uttering a forged instrument
that because the only evidence against the
defendant was that he had possession of a
forged check and caused it to be cashed, yet
offered a reasonable explanation for its pos-
session, the evidence was insufficient to
convict. Heath v. State, 382 So.2d 391 (Fla.
1st DCA 1980). We observed, due to the
explanation offered, and the absence of any
other evidence of guilty knowledge, such as
a handwriting analysis, that possession of
the stolen check did not give rise to an
inference that the appellant knowingly ut-
tered the forged instrument. Conversely,
we consider that such inference could apply
to facts such as those in the case before us
and is one which the jury could properly
weigh in its determination of guilt. The
Florida Supreme Court, in sustaining the
constitutionality of Section 812.022(2), Flor-
ida Statutes (1977),! reasoned that “[slince
there [was] a rational connection between
the fact proven (the defendant possessed
stolen goods) and the fact presumed (the
defendant knew the goods were stolen), the
inference created by section 812.022(2) does
not violate [the defendant’s] due process
rights.” Edwards v. State, 381 So0.2d 696,
697 (F1a.1980).

There is a similar rational connection
here. In addition to evidence revealing
both defendants’ possession of the stolen
check, without reasonable explanation
therefor; the record discloses possession by
appellant’s accomplice of a deposit receipt
containing the difference between that de-
posited and that received from the forged
check. Moreover, the deposit slip was
shown through the testimony of the hand-
writing expert to have been at somé point
in time in possession of the appellant. As
stated, all of this evidence was obtained
independently of the questionable method

1. Section 812.022(2) states:

Proof of possession of property recently sto-
len, unless-satisfactorily explained, gives rise
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used to retrieve the bank teller’s memory
relating to the identification of appellant as
the person who passed the check. Cf. Davis
v. State, 364 So.2d 19 (Fla. 1st DCA 1978),
cert. denied, 373 So.2d 457 (Fla.1979). ‘

We are unable to say, after considering
the record as a whole, that any of the
allegedly prejudicial evidence, if excluded,
might have affected the jury’s verdict as to
the forgery charge. Consequently, we af-
firm the conviction of forgery.

{4] Appellant also challenges the lower
court’s denial of her motion for a continu-
ance. She argues thal the untimely sched-
uled hypnosis session did not give her an
adequate opportunity to obtain expert wit-
nesses in opposition to the hypnosis process
utilized by the state and the hypnotist who
testified for the state. “A motion for a
continuance is directed to the sound discre-
tion of the trial judge.” Jordan v. State,
419 So.2d 363 (Fla. 1st DCA 1982). If the
jower court denies the motion for a continu-
ance, the court’s ruling wiil not be dis-
turbed, unless a palpable abuse of discretion
is demonstrated to the reviewing court.
Jent v. State, 408 So.2d 1024, 1028 (Fla.
1981), cert. denjed, - — U8, ~——, 102 S.CL.
2016, 73 L.Ed.2d 1322 (1982).

{51 A number of cases detail circum-
stances rising to the level of a palpable
abuse of discretion. Harley v. State, 407
So.2d 382 (Fla. 1st DCA 1981); Lightsey v.
State, 364 S0.2d 72 (Fla. 2d DCA 1978); and
Sumbry v. State, 310 So.2d 445 (Fla. 2d
DCA 1975). The common thread running
through cach of these cases is that defense
counsel must be afforded an adequate op-
portunity to investigate and prepare any
applicable defenses. This right is inherent
in the right to counsel. Harley, at 384,
citing Brooks v. Staté, 176 So.2d 116 (Fla.
1st DCA 1963), cert. denied, 177 So.2d 479
(Fla.1965). Further, it is founded on consti-
tutional principles of due process and cast
in the light of notions of a right to a fair
trial. Harley, at 383-384; sce also Sumbry,
310 So.2d at 447,

to an inference that the person in possession

of the property knew or should have known
that the property had been stolen.
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In the case at bar, trial was held on
Tuesday morning. Defense counsel did not
learn of the hypnosis session until mid-day
the Friday before trial. Counsel was not
even furnished the opportunity to depose
the police hypnotist until Monday, the day
before trial. Surely, due process demands
that counsel be afforded a fairer means by
which to prepare his defense to this eritical
evidence. In discussing the use of informa-
tion gained from scientific techniques that
has been placed into evidence, Professor
Paul C. Giannelli of Case Western Reserve
University, notes:

Effective cross-examination and refuta-

tion presuppose adequate notice and dis-

covery of the evidence the opposing party
intends to introduce at trial.... Secur-
ing the services of experts to examine
evidence, to advise counsel, and to rebut
the prosecution’s case is probably the sin-

gle most critical factor in defending a

case in which novel scientific evidence is

introduced.

Giannelli, The Admissibility of Novel Scien-
tific Evidence: Frye v. United States, a
Half-Century Later, 80 Colum.L.Rev. 1197,
1240, 1243 (1980) [hereinafter: Giannelli].
We consider that by the court’s restricting
defense counsel’s ability to prepare an ade-

2. § 831.02, Fla.Stat. (1979).
3. § 812.014, Fia.Stat. {1979).

4. See Crash Memory Hazy: Hypnosis Brings It
Cut, 68 A.B.A_J. 900 (1982);, Cowen, Hypnosis
Is No Aid to Justice; Christian Science Monitor,
Apr. 14, 1982, at 20, col. 1; “The Amazing
Kreskin” Says Hypnotism Is a Gimmick That
Belongs Onstage, Not in Court, People Weekly,
Jan. 25, 1982, at 73-75; and Grne, The Use and
Misuse of Hypnosis in Court, 27 International
Journal of Clinical and Experimental Hypnosis
311 (1979) [hereinafter: Orne].

8. See, eg, Note, Safeguards Against Sugges-
tiveness: A Means for Admissibility of Hypno-
induced Testimony, 38 Wash. & Lee L.Rev. 187
(1981); Note, The Admissibility of Testimony
Influenced by Hypnosis, 67 Va.l.Rev. 1203
(1981); Comment, Hypnosis—Its Role and Cur-

..rent Admissibility.in the Criminal Law, 17 Wil-
lamette L.Rev. 665 (1981) [hereinafter: Hypno-
sis and Criminal Law]; Diamond, Inherent
Problems in the Use of Pretrial Hypnosis on a
Prospective Witness, 68 Calif.L.Rev, 313 (1980)
{hereinafter: Diamond}; and Dilioff, The Ad-

quate defense, the aforementioned safe-
guard of liberal eross-examination was im-
pinged. We therefore find it was a palpa-
ble abuse of discretion on the part of the
lower court to deny the appellant’s motion
for a continuance, insofar as the motion
related to the offenses of uttering a forged
instrument and grand theft.

We reverse the above two convictions and
remand for a new trial for the reasons
stated.  Since conviction on the charges of
uttering a forged instrument? and grand
theft 3 apparently depends upon hypnotical-
Iy-induced-recall-testimony, we feel it nec-
essary to explore the ramifications of ac-
cepting testimony into evidence from a wit-
ness whose memory has been refreshed by
hypnosis. The use of this type of testimony
has been the subject of continuing public
altention by the news media,! as well as by
various legal commentators$ and has been
utilized in 2 number of well-known cases.$

Our analysis of the use of such testimony
involves a discussion of three component
parts: First, a recognition of five basic
problem areas stemming from the use of
hypnosis; second, whether Florida should
bar from admission into evidence such testi-
mony on the ground that the principle of
hypnosis is unreliable in view of the “gener-

missibility of Hypnotically Influenced Testimo-
ny, 4 Ohio N.U.LRev. 1 (1977) [hereinafter:
Dilloff}; see also Annot., 9 A.L.R. 4th 354
(1981); Annot.; 50 A.L.R.Fed. 602 {1980); and
Annot., 92 A L.R.3d 442 (1979).

8. Hypnosis has been used in a number of sen-
sational criminal cases, primarily for investiga-
tive purposes. In the 1976 California Chow-
chilla kidnapping case, a bus driver was able to
recall a key license plate number on a getaway
van after having been hypnotized. See Dia-
mond, supra note 5, at 316 n. 7(f); Admissibili-
ty of Testimony Influenced by Hypnosis, supra
note 3, at 1203 n. 3. Hypnosis was used in the
Boston Strangler case, see Admissibility of Tes-
timony Iinfiuenced by Hypnosis, id.; the recent
Los Angeles Hillside strangler. murder case;
and the abduction of NATO Commander Gen-
eral James Dozier by Red Brigade terrorists in
ftaly. People Weekly, supra note 5, at 74. The
defense utilized hypnosis to attempt to estab-
lish the diminished capacity of Senator Robert
Kennedy’s killer, Sirhan Sirhan. See Diamond,
supra note 5, at 315 n. 7(c).
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al acceptance,” or Frye rule, and third, if
the Frye rule is either rejected or con-
sidered inapplicable to hypnotically-in-
duced-recall-testimony in Florida, the utili-
zation of certain safeguards to ensure that
the probative value of such testimony is not
substantially outweighed by certain preju-
dicial factors.

L
Our research has revealed five basic prob-
lem areas stemming from the use of hypro-
sis.” These areas include:
(1) hypersuggestiveness;
(2) hypercompliance;
(8) confabulation;
(4) jury misunderstanding of the concept
of hypnosis, and
(5) unusually strong confidence by the
hypnotized subject in his ability to
recall events accurately.
The first three of the foregoing problem
areas arise from the hypnosis session itself
and are inherent in the nature of hypnosis.
The fourth and fifth arcas deal with prob-
lems arising after the hypnotic session,
stemming from in-court use of such testi-
mony.

A

The first of the three problem areas that
inhere in the process of hypnosis is hyper-
suggestiveness, meaning a mental state in
which a subject surrenders a great degree
of will power and independent judgment to
the hypnotist. Comment, Hypnosis—Its
Role and Current Admissibility in the Crim-
inal Law, 17 Willamette L.Rev. 665, 671
673 (1981) [hereinafter: Hypnosis  ani

7. It is difficult to formulate a precise definition
that accurately conveys what is meant by the
term hypnosis. However, hyprosis is generally
viewed as “‘a sleeplike state whereby response
to stimuli is more easily achieved than in a
waking state. ... Categorized as a state of
heightened concentration, hypnosis is achieved
by creating a passiveness in the subject, usual-
ly by employing eye fatigue. The subject, with
increased receptivity to instruction, is guided
into a trance-like state through a series.of sug-

~ gestions from the hypnotist.” Commonwealth
v. Nazarovitch, 496 Pa. 97, 436 A.2d 170, 173
(1881); see also State v. Mack, 292 N.W.2d

Criminal Law]. This condition stems in
great part from the intense interpersonal
relationship between the hypnotist and the
subject, as well as from the very nature of
hypnosis. 2 Spiegel, ‘omprehensive Text-
hook of Psychiatry § 304 (2nd ed. 1975).
In essence, the subject has a heightened
sense of awareness in which he is open to
even the most minimal of cues from the
hypnotist.

The problem of hypersuggestiveness
manifests itself in four different ways:
First, the “minimal cues” do not necessarily
consist of verhal orders or suggestions from
the hypnotist. Often, the tone of voice,
demeanor of the hypnotist, or “body lan-
guage” of the hypnotist may be the agent
of suggestion. Diamond, Inherent Prob-
lems in the Use of Pretrial H ypnosis on a
Prospective Witness, 68 Calif L.Rev. 313,
333 (1980) [hereinafter: Diamond).  The
suggestion may be unintended or unper-
ceived by the hypnotist.  Sce P ople v,
Shirley, 31 Cal.3d 18, 181 Cal.Rptr. 243, 641
P.2d 775, 802-803 n. 46 (1982), cert. denied,
= U8, —-— 103 S.Ct. 133, 74 L.Fd.2d
114 (1982). Consequently, the hypnotist
may ask the wilness, “Were there {wo,
three, or four robbers?” In so doing, he
may inadvertently cue the witness by low-
ering his voice to emphasize the word
“two.”  This minimal cue, although inad-
vertent, suggests to the hypnotized witness
that he should remember there were indeed
two robbers. Even leading questions may
cause this result.® Diiloff, The Admissibili-
ty of Hypnotically Influenced Testimony, 4
Ohio N.U.L.Rev. 1, 4 (1977) [hercinafter:
Dilloff].

764, 765 (Minn. 1980); State v. Mena, 128 Ariz.
226, 624 P.2d 1274, 1276 (1981).

8. The problems resulting from a leading ques-
tion were demonstrated in a 1979 study in
which William H. Putnam hypnotized a number
of individuals, asking them to recall certain
events that they had observed on a recently
viewed videotape recording.  Putnam found
that his leading questicns elicited more incor-
rect answers from subjects under hypnesis
than from subjects not under hypnosis. Ad-
missibility of Testimony Influenced by Hypno-
5is, supra note 5, at 1212,



BROWN v. STATE Fla. 83

Cite as, 426 So.2d 76 (Fla.App. 1983)

The second manifestation of hypersug-
gestiveness results in instances of the hyp-
notist who is predisposed to eliciting a par-
ticular response from a witness. Inadver-
tent, subconscious influences may be exert-
ed upon the subject resulting in a particular
response as noted above. Dilloff, supra at
4; see also Hypnosis and Criminal Law,
supra, at 672. Perhaps too, in extreme cir-
cumstances, the predisposed, unscrupulous
hypnotist might consciously attempt to ma-
nipulate the hypnotized subject through
“brainwashing.” Dilloff, supra, at 6. Al-
though a person who has been hypnotized
probably eannot be made to do something
contrary to his moral standards, it is con-
ceivable that the unserupulous hypnotist
could induce a subject to recall erroncously
a false pivotal fact which in reality the
witness never did observe. Hypnosis and
Criminal Law, supra, at 672 n. 47. Obvious-
ly an avoidance of this particular manifes-
tation would be promoted by requiring that
anyone hypnotizing a witness in prepara-
tion for a criminal trial be completely inde-
pendent and neutral.

A third manifestation inheres in the
depth of hypnosis. “The more deeply hyp-
notized the subject, the more susceptible he
may become to suggestions by the hypno-
tist.” Dilloff, supra, at 5 (footnote omit-
ted); Note, Safeguards Against Suggestive-
ness: A Méans for Admissibility of Hypno-
Induced Testimony, 38 Wash & Lee L.Rev.
197, 201 (1981) [hereinafter: Safeguards].

Finally, the fourth manner in which hy-
persuggestiveness manifests itself is due to
the way in which hypersuggestiveness in-
terrelates with the other two problem areas
of hypnosis: hypercompliance and confahu-
lation.

Hypercompliance results from the fact
that a subject under hypnosis is often eager
to succeed in being hypnotized and, more
important, to please the hypnotist. Dia-
mond, supra, at 337; People v. Shirley, 641
P.2d at 802-803; Commonwealth v. Nazaro-

"9, Dr. Martin T. Orne, an expert in the field of

hypnosis who has testified at numerous trials
on the subject, has confirmed this by noting
that verbalizations by the hypnotist such as
*‘Good,” ‘Fine,” ‘You are doing well, and so

viteh, 496 Pa. 97, 436 A.2d 170, 174 (1981).
Hencee, “a subject often will incorporate
into his response his notion of what is ex-
pected of him.” State v. Hurd, 86 N.J. 525,
432 A.2d 86, 93 (1981).  As noted previously,
voice intonations and gestures by the hyp-
notist can provide unwitting cues concern-
ing the examiner's expectations of the wit-
ness.® Id, 432 A.2d at 94; see also Hypno-
sis and Criminal Law, supra, at 684 n. 127
The drive or motivation to answer questions
and “please” the hypnotist is perhaps much
stronger in the criminal trial or investiga-
tion setting because of two factors: First,
most people truly want to help solve crimes.
Second, if the hypnotized witness is also the
victim, the motivation to answer may be
even more compelling. People v. Shirley,
641 P.2d at 801 n. 42; ef. State ex rel
Collins v. Supcrior Court, 132 Ariz. 180, 644
P.2d 1266, 1289 (1982).

The third problem with hypnosis is that
of confabulation. Confabulation is the in-
nate tendency of a hypnotized subject to
manifest a decrease in critical judgment.
Orne, The Use and Misuse of Hypnosis in
Court, 27 International Journal of Clinical
and Experimental Hypnosis 311, 319 (1979)
[hereinafter: Orne]. This decrease in erit-
ical judgment seems to manifest itself in
occasional memory distortions, sheer fanta-
sy, and even willful lies in recalling specific
events. Hurd, 432 A2d at 92; State v
Mena, 128 Ariz. 226, 624 P.2d 1274, 1277
(1981); Dilloff, supra at 4. Although most
people are unaware of this fact, the cur-
rently accepted view in the scientific eom-
munity is that no one’s consciocus or subeon-
scious memory recalls all details in minute
detail. No one has a perfect memory. An
individual’s reeall of a specific event may
have gaps in it. The mind simply is not a
videotape recorder. Orne, supra, at 321;
Note, The Admissibility of Testimony Influ-
enced by Hypnosis; 67-Va.l.Rev. 1203, 1209
{1981). The commentators and experts are

on” merely exacerbate the problem by reassur-
ing the hypnotized subject that he is pleasing
the hypnotist and to continue on. Orne, supra
note 4, at 326.
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united in the view that hypnotized subjects
can and occasionally do prevaricate while
under hypnosis. See, e.g., Dilloff, supra, at
5; Hypnosis and Criminal Law, supra, at
670; Orne, supra, at 318-319. For reasons
that are apparently unknown, a hypnotized
subject may attempt to fill in memory gaps
with false memories and inaccuracies by
confabulation.  Hypnosis and Criminal
Law, supra, at 670 n. 32.

The first legal forecast of this problem
came in a 1902 article pointing to the unre-
liability of hypnosis due to “illusions and
hallucinations” that a subject incurs while
in a trance. Ladd, Legal Aspects of Hypno-
tism, 11 Yale L.J. 173 (1902). Since that
time a number of courts have accepted con-
fabulation as one of the key areas of con-
cern in demonstrating the reliability of re-
call testimony drawn from a witness’ previ-
ous hypnosis session. See, e.g., People v.
Shirley, 641 P.2d at 795, 802-803; Hurd, 432
A.2d at 92-94; State v. Mack, 292 N'W.2d
764, 771 (Minn.1880); and Nazarovitch, 436
A2d at 174.

The California Supreme Court was partic-
ularly concerned by the interplay between
the problems of confabulation and hyper-
compliance.’® Due to problems with hyper-
compliance, the witness will refuse to admit
that his memory is imperfeet and has gaps
in it. He will want to try to fill those gaps.
FPeople v. Shirley, 641 P.2d at 803. This
could produce a recall of an event com-
prised of “(1} relevant actual facts, (2) irrel-
evant actual facts taken from an unrelated
prior experience of the subject, (3) fanta-
sized materials (‘confabulations’) uncon-
sciously invented to fill gaps in the story,
and (4) conscious lies—all formulated in as
realistic fashion as” is possible. Id. So too,
Dr. Martin T. Orne, who is one of the
foremost experts on the subject of hypnosis,
has observed that the concept of hypersug-
gestibility is linked to the problem of confa-

10. This interplay has also concerned the Penn-
sylvania and New Jersey Supreme Courts to

some degree. See Nazarovitch, 436 A.2d at

174-and-Hurd,-432 -A-2d-at 93.--

1i. One of the most graphic examples of confa-
bulation occurred in People v. Lopez, 110 Cal.
App.3d 1010, 168 Cal.Rptr. 378 (1980). A wit-

426 SOUTHERN REPORTER, 2d SERIES

bulation. He points out that “[t]he same
process which inereases suggestibility by
permitting the subject to accept counterfac-
tual suggestions as real also makes it possi-
ble for the subject to accept approximations
of memory as accurate.”” Orne, supra, at
3191t Thus
[tlhe risk of confabulation is especially
great during post-hypnotic suggestion
when the hypnotist suggests that the sub-
ject will remember clearly the forgotten
event when the subject has no actual
memory of the event.... The subject
may feel pressured to respond to the hyp-
notic suggestion as a result of desire to
please the hypnotist. In addition, the
subject tends to respond literally to hyp-
notic suggestion.... These factors en-
hance the potential for the hypnotized
person to “remember” events that actual-
ty did not occur.

Safeguards, supra, 4t 200, n. 23.

B.

While there are three areas of concern
inherent in the actual process of hypnosis,
as above observed, there are also two post-
hypnosis problem areas. One problem area
inheres in the view held by some members
of juries that hypnosis is infallible. The
other problem relates to the high level of
confidence with which a witness becomes
endowed after hypnosis. This level of con-
fidence affects the ability of counsel to
succeed in demonstrating problems with a
witness’ testimony on cross-examination.
[t also affects the ability of jurors to detect
changes in the witness’ demeanor and a
lack of accuracy of recall.

Turning to the first of the two post-hyp-
nosis session problems, there is a generally
accepted view that many people believe
that hypnosis acts as a form of foolproof
truth serum, preventing a witness who has

ness underwent four pretrial hypnotic sessions,

but the hypnotist reported to the court that
although the witness had been in a trance, the

entire recollection of the witness was a total -

fabrication. The Lopez court accepted this ex-
planation and found that hypnosis had been
useless in refreshing the witness’ memory.
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been hypnotized from lying. As one com-
mentator has indicated: “[Mlany laymen
believe that the power of hypnosis, clothed
in its veil of mystery, prevents willful de-
ception.” Dilloff, supra, at 5. As noted in
the foregoing paragraphs on confabulation,
this perception is in error. Id., Orne, supra,
at 313, 321; Admissibility of Testimony In-
fluenced by Hypnosis, supra, at 1208. Ree-
ognition of this problem makes it impera-
tive that a party-opponent to the admission
of hypnotically-induced-recali-testimony
have ample opportunity to educate a ajury as
to the fact that hypnosis is not a guarantor
of truth. It is merely a tool to assist a
witness in refreshing a memory that is falli-
ble.  So too, the responsibility of enlighten-
ing the jury as to the nature of hypnosis is
one for the trial court.

The other post-hypnotic session problem
stems from the fact that a witness who is
uncertain of his recollections before heing
hypnotizéd and who has confabulated dur-
ing hypnosis will become convinced that the
post-hypnotic recollections are absolutely
accurate. - This process is caused by the fact
that both before and during hypnosis the
witness is told that he will remember every-
thing clearly. 1

These concepts interrelate with each oth-
er and may be manifested strongly on the
witness stand through a syndrome known
as posthypnotic source amnesia. See People
v. Shirley, 641 P.2d at 803-804. This syn-
drome

occurs when ssomething learned under

hypnosis is carried into the wakened state

but the fact that the memory or thought

12, As noted by the Pennsylvania Supreme
Court:  “Pre-hypnosis uncertainty becomes

molded, in light of additional recall experienced )

under hypnosis into certitude, with the subject
unaware of any suggestions that he acted upon
any confabuiation in which he engaged.” Na-
zarovitch, 436 A.2d at 174; Mack, 292 N:W .2d

at 769; see also Hypnosis and Cnmma] Law,

supra note.5,.at.672-n..43.

13. The degree to which posthypnotic source

amnesia can affect a witness is demonstrated
by a factor related to the trial of Sirhan- Sirhan,
the convicted killer of Senator Robert Kennedv.

was learned under hypnosis is forgot-

ten. ... A subject who has lost the

memory of the source of his learned in-
formation will assume that the memory is
spontancous Lo his own experience.  Such

a belief can be unshakeable, last a life-

time, and be immune to all eross-exami-

nation. It is especially prone to “freeze”
if it is compatible with the subject’s prior
prejudices, beliefs, or desires.
Diamond, supra, at 336 (footnote cites omit-
ted); accord, Orne, supra, at 320, 332; Peo-
ple v Gonziles, 108 Mich. App. 145, 310
N.W.2d 306, 310 n. 4, 312 (1981).

As Professor Bernard Diamond  notes,
most witnesses not previously subjected to
hypnosis, when eross-examined as to their
recall of events, communicate their uncer-
taintics by hesitancy in answering, expres-
sions of doubt, and body language revealing
a lack of self-cortfidence. These erucial in-
dicators of demeanor are equal to or great-
er than the bare substance of the testimony
in forming the foundation on which a jury
determines the weight of the evidence.
“Because the [previously hypnotized] wit-
ness subjectively believes the veracity of
the memory, cross-examination loses effec-
tiveness as a means of attacking credibility
and the accuracy of the recall.” Safe-
guards, supra, at 2039

1.

Confronting the foregeing  problems,
many out-of-state jurisdictions calied upon
to admit  hypnotically-induced-recall-testi-
mony into evidence have ruled against ad-
mission. However, almost without excep-

See People v. Sirhan, 7 Cal.3d 710, 102 Cal.
Rptr. 385, 497 P.2d 1121 (1972), cert. denied,
410 U.S. 947, 93 S.Ct. 1382, 35 L.Ed.2d 613
(1973). Professor Bernard Diamond of the Uni-
versity of California, Berkeley, hypnotized Sir-
han Sirhan-in-preparation for trial. The hyp-
nosis session was observed by a number of
reliable observers. He was placed into several
very deep trances and given certain posthyp-
notic suggestions which he later acted out.
However, to this day Sirhan Sirhan denies hav-
ing ever been hypnotized. See Diamond, su-
pra, at 334 335,
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tion, the courts that have refused to admit
such testimony have relied on the so-called
“general acceptance,” or “Frye rule”, origi-
nally set forth in Frye v. United States, 293
F. 1013 (D.C.Cir.1923). ‘In Frye, the court
declined to admit the results of a lie detec-
tor test, known as the “systolic blood pres-
sure deception test,” into evidence, because
the test had not been generally accepted by
the scientific community.

Just when a scientific principle or dis-

covery crosses the line between the ex-

perimental and demonstrable stages is
difficult to define. Somewhere in this
twilight zone the evidential force of the
principle must be recognized, and while
courts will go a long way in admitting
expert testimony deduced from a well-
recognized scientific principle or dis-
covery, the thing from which the deduc-
tion is made must be sufficiently estab-
lished to have gained gencral aceeptance
in the particular field in which it belongs.
Id. at 1014 (es.).

The test obviously applies to any evidence
adduced from any new scientific technique
or method,’ and the overwhelming number
of jurisdictions that have opposed admission
of hypnotically-induced-recall-testimony
have generally relied on Frye!® Therefore,
the underlying issue in this case is whether
the Frye rule is the applicable evidentiary
concept in our jurisdiction by which a court
may ascertain whether to admit results of a

14, Our research indicates that almost ali courts
barring the use of hypnotically-induced-recall-
testimony have done so by applying the Frve
rule. There are a few deviations from this
trend. See, e.g., People v. Diaz, 644 P.2d 71
(Colo.App.1982) (Frye not applied but hypnoti-
cally-induced-recall found inadmissible);
Strong v. State. 435 N.E.2d 969 (Ind.1982)
(Frye not applied; hypnosis inherently unrelia-
ble and therefore not probative); Hurd 432
A.2d 86 (Frye inapplicable to hypnotically influ-
enced testimony, but testimony adrnissible be-
cause relevant); and People v. Beachum. 97
N.M. 682, 643 P.2d 246 (Ct.App.1981) (follows
and quotes Hurd).

.15, For example the test-has been applied to
different techniques in FPeople v. Kelly, 17~

Cal.3d 24, 130 Cal.Rptr. 144, 549 P.2d 1240
(1976) (voice-print analysis); United States v
Distler, 671 F.2d 954 (6th Cir.1981) (gas chro-
matograph test for matching ol samples), Peo-
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new or controversial scientific technique or
test, and of testimony induced by hypnosis.
If it is, can the technique used to induce
such testimony be considered “scientific”?
As was recently explained by the Arizona
Supreme Court:
To a large extent, the decision on the
use of hypnotically induced recall turns
on the resolution of a single question of
policy. The true issue is whether Frye
should be applied to determine the basie
reliability of the new technique as a pre-
requisite for use in the courtroom, thus
leaving only foundational questions for
the trial court, or whether the trial court
should be left free to decide both basic
reliability and foundational questions on
a case-by-case basis. The cases proceed
along two separate lines, hased not so
much on how the court views hypnosis
(there being a general consensus that it
presents a great deal of danger), but pri-
marily on whether the court applies the
Frye principle in making its determina-
tion.
State ex rel. Collins, 644 P.2d at 1982

It s uncertain from our review of Florida
cases whether Frye has been accepted in
Florida. Certainly no state decision has
explicitly applied it. In Kaminski v. State,
63 So0.2d 339 (F1a.1952), the supreme. court,
cited Frye and other cases as authority for
the view that the results of lie detector
tests were inadmissible, because such tests

ple v. Anderson, 637 P.2d 354 (Colo.1981)
(polygraph). Phillips v. Jackson, 615 P.2d 1228
(Utah 1980) (H.L.A. paternity test); People v.
Bavnes, 58 I.Dec. 819, 88 Il.2d 225, 430
N E.2d 1070 (1981) (polygraph); People v. Al-
ston, 79 Misc.2d 1077, 362 N.Y.5.2d 356 (1974)
{bloodstain cell analysis); State v. Linn, 93
Idaho 430, 462 P 2d 729 (1969) (truth serumy),
and Brooke v. People, 139 Colo. 388, 339 P.2d
G993 (1939) (paraffin tests).

16, See, ey, Staie ex rel. Collins, 132 Ariz. 180,
Gt P.2d 1266 (1982); Shirley, 641 P.2d 775
(Calif.);  Nazarovitch, 436 A.2d 170 {Pa.);
Mack, 292 N.wW.2d 769 (Minn.), Collins v.
State, 52 MiLApp. 186, 447 A.2d 1272 (1982);
Gonzales. 310 N.W.2d 306 (Mich.): and State v.
Palimer, 210 Neb. 206, 313 N.W.2d 648 (1981);
People v Hughes, 8§ AD.2d 17, 452 N.Y.S.2d
929 (1982)
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had not then gained sufficient aceeptance in
the scientific community. However, the
court did not adopt Frye, since the case
presented a more narrow question as to
whether testimony concerning the taking of
a lie detector test, rather than its results.
should have been admitted. [ at 340.

The only other Florida case we have
found which specifically refers to the Frye
rule is Coppolino v. State, 223 So.2d 68 (Fia.
2d DCA 1968), appeal dismissed, 234 So.2d
120 (F12.1969), cert. denied, 399 U S. 9217, 90
S.Ct. 2242, 26 1..Ed.2d 794 (1970). The facts
there reveal that Coppolino murdered his
wife by a lethal injection of succinylcholine
chloride. An expert witness for the state
was the person who testified as to the cause
of death. This witness arrived at his con-
clusion by utilizing a new test that he had
developed. Several other witnesses, includ-
ing those presented by the state, testified
that medical science believed it was Impos-
sible to0 demonstrate the presence of sucei-
nylcholine chloride in the body. Neverthe-
less, the trial court admitted the test re-
sults. The Second District Court of Appeal,
in affirming, ohserved that the Frye rule
was apparently the law based on the Su-
preme Court’s earlier decision in Kaminski
The court, however, did not apply Frye.
Instead it ruled that the trial court had
properly admitted the test results, because
there was substantial competent evidence
o find the tests were reliable. Coppolino,
223 So.2d at 70-71,

Although the Coppolino court cited Frye
as the proper rule to apply to determine
admissibility, it is clear from the opinion
that Frye was not applied. If it had been
employed, the test results clearly would
have been inadmissible. It also appears
that the passing reference in Coppolino to
Frye as being the correct approach to uti-
lize is one with which we must respectfully
disagree. We do not read Kaminsk; as hav-
ing adopted Frye. Our view is supported
_ by the Supreme Court’s recent. decision in

17. The relevancy approach is preferred over
the Frye rule because of problems :inherent in
the application of Frye and due to policy rea-
sons. See Giannelli, supra. - One of the major
criticisms directed against applying the Frye

Jent v. State, 408 S0.2d at 1029, in which
the court considered that a hair anal-
ysis which matehed Jent's hair with evi-
dence was admissible.  The court stated:

As a general rule, the problem presented

o a trial court is whether scientific tests

are 80 unreliable and scientifically unae-

ceptable that admission of those test re-
sulls  constitutes  error. Ceoppolino  v.

State, 223 S0.2d 6] (Fla. 2d DCA 1968),

A trial court has wide discretion
concerning the admissibility of evidence,
and, in the absence of an abuse of disere-
tion, a ruling regarding admissibility will
not be disturbed.

Id (es.). The foregoing quoted rule clearly
is not an adoption of the Frve holding,
although there is a reference to scientifie
acceplability.  Of greater significance is the
fact that neither Frye nor Kaminski are
alluded to in Jan; although the court did
refer to Coppoline as authority for its posi-
tion.

More recently the Florida Supreme Court
cited Copnoling as supporting its view that
“la} court should admit evidence of scientif-
ic tests and experiments oniy if the reliahili-
ty of the results are widely recognized and
accepted among scientists.”  Stevens v,
State, 419 So.2d 1058, 1063 (Fla.1982). Su-
perficially, it would seem that the above
stalement embraces the Frye rule, yet the
courl’s reliance upon Coppolino undercuts
that  interpretation, Additionally,  the
statement made in the same paragraph that
“[tlhe admissibility of & test or experiment
lies within the discretion of the trial Jjudge

" is contrary to Frye since a striet ad-
herence to Frye would severely curtail trial
court discretion. The latter quoted state-
ment s, moreover, consistent with the
court’s earlier opinion in Jent,

The view expressed by certain scholars is
that Coppolino not only* docs not aceept
Frye, but in fact utilizes the preferred ap-
proach ' in dealing with the question of

rule to a given scientific technigue is that it

would indiscriminately bar the admissibility of
such evidence despite whether it meets the
twin tests of logical and legal relevance. For
example, as pointed out by Professor Giannelli,
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admissibility. This method is known as the
“relevancy approach.” See Giannelli, supra,
at 1232-1245; McCormick on Evidence,
§ 203 (2nd ed. 1972). Dean McCormick
states: )

The practice approved in the last men-
tioned case [Coppolino] is the one which
should be followed in respect to expert
testimony and scientific evidence general-
ly. “General scientific acceptance” is a
proper condition for taking judicial notice
of scientific facts, but not a criterion for
the admissibility of scientific evidence.
Any relevant conclusions which are sup-
ported by a qualified expert witness
should be received unless there are other
reasons for exclusion. Particularly, pro-
bative value may be overborne by the
familiar dangers of prejudicing or mis-
leading the jury, and undue consumption
of time. If the courts used this approach,
instead of repeating a supposed require-
ment of “general acceptance” not else-
where imposed, they would arrive at a
practical way of utilizing the results of
scientific advances.

MecCormick, supra, § 203 at 491 {footnotes
omitted).

The above view accords fully with the
Florida Evidence Code. See Ch. 80, Fla.
Stat. (1979). The material sections of the
code are Sections 90.401, 402 and .403,
which we are required to read in pari mate-
ria.l®  Section 90.402 provides that “laJ!

a rigid application of Frye would require a
court to await the passage of time until such
time as a new test or procedure has been devel-
oped to the point that the test or procedure has
been developed to the point that the test or
procedure has become “generally accepted.”
“This creates a “cultural lag” during the tech-
nigue’s development, requiring that relevant
evidence which might be demonstrated to be
completely reliable must be excluded from con-
sideration. See Giannelli, supra, at 1223 nn.
201 & 202; contrast United States v. Addison,
498 F.2d 741, 743-744 (D.C.Cir.1974). Plainly,
the Frye rule engenders an impediment to the
admissibility of reliable evidence without con-
sidering the cost to society. Admissibility of
Testimony Influenced by Hypnosis, supra, 67
Va.L.Rev. at 1214, n, 77; see also Hurd, 432
A.2d at 94.

18. See Speights v. State, 414 S0.2d 574, 578
(Fla. Ist DCA 1982): Ivester v. State, 398 So.2d
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relevant evidence is admissible, except as
provided by law.” There are, of course, two
forms of relevancy: logical and legal. At-
lantic Coast Line R. Co. v. Campbell, 104
Fla. 274, 139 So. 886, 890 (1932). “The
relevancy of a fact to the issue being tried
is ordinarily a question of logic rather than
one of law.” 23 FlaJur2d Evidence and
Witnesses  § 123 (1980). Consequently,
whether a fact at issue is logically relevant
is controlled by Section 90.401, stating that
“[rlelevant evidence is evidence tending to
prove or disprove a material fact.” Be-
cause the bank teller’s testimony in the case
at bar was the crucial evidence identifving
appellant as the individual who committed
the offenses of grand theft and uttering a
forged instrument, the testimony is obvi-
ously material and Jogicaliy relevant.

[6] This evidence may yet be inadmissi-
ble if it is not legaliy relevant. See McCor-
mick, supra § 185 at 440-441; 23 Fla.Jur.2d
Evidence, supra, at § 124; Cotton v. United
States, 361 F.2d 673, 676 (8th Cir.1966);
Hoag v. Wright, 34 App.Div. 260, 54 N.Y.S.
658, 662 (1898). Section 90.403 encompasses
the test for legal relevance by requiring
that “[rlelevant evidence is inadmissible if
its probalive value is substantially out-
weighed by the danger of unfair prejudice,
confusion of the issues, misleading the jury,
or needless presentation of cumulative evi-
dence...." 1 (es) It is in the area of

926, 930 (Fla. 1st DCA 1981), rev. denied, 412
So0.2d 470 (Fla.1982). :

19. One might well ask, in a jurisdiction that
has previously adopted Frye, whether the rule
survives a subsequent enactment of an evi-
dence code embracing the “relevancy” test.
Sections 90.401 --403, Florida Statutes, are pat-
terned after Rules 401, 402 and 403 of the
Federal Rules of Evidence, 28 U.S.C. It is well
settled that if a state statute is patterned after
the language of its federal counterpart, the stat-
ute will take the same construction in Florida
courts as its prototype has been given insofar
as such construction comports with the spirit
and policy of the Florida law relating to the
same subject. Pasco County School Board v.
Florida Public Emplovees Relations Commmis-
sion, 353 So.2d 108, 116 (Fla. 1st DCA 1977).
Unfortunately the answers received from the
federal sector are not uniform. Some courts
assume that the Frye test survived the 1975
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legal relevancy that certain undertones of
Frye become applicable. 1f Frye should not
be per se applied to bar evidence obtained
from a new or controversial technique sole-
ly because the method is not generally ac-
cepted by the scientific community, the
technique’s reliability is a factor to be con-
sidered by the trial Judge in determining
the question of the evidence's legal rele-
vance.  As noted by Professor Giannell,
supra, at 1235 (footnotes omitted): “The
probative value of scientific evidenee, ..,
is connected inextrieably to its reliability:
if the technique is not reliable, evidence
derived from the technique is not relevant.”

The reliability of the scientific method in
question can be established in a number of
ways. The party proponent could, for ex-
ample, introduce evidence of the technique's
proven track record and gencral acceptance
by science, or present expert testimony of
its reliability. The relevancy approach thus
differs from Frye in not neeessarily pre-
cluding the admissibility of evidence which
is not generally considered reliable by the
scientific community; yet it is similar to
Frye in recognizing that “novelty and want
of general acceptance are integral parts of
the relevancy analysis which may lessen the
probative valuc of a scientific test or tech-
nique.” Giannclli, supra, at 1234 (es.); ae-
cord, McCormick, supra at 364,

In Florida, as a matter of law, certain
scientific techniques have been found to be

adoption ef the Federal Rules of Evidence, see,
e.g., United States v Tranowski, 659 ¥.2d 750,
756 (Tth Cir.1981); United States v Kilgus, 571
F.2d 508, 510 (9th Cir.1978); United States v
Brown, 557 F.2d 541, 556 (6th Cir.1977); Unit-
ed States v. McDaniel, 538 F.2d 408, 412 (D.C
Cir.1976). At least one other federal court
does not. United States v Williams, 583 F.2d
1194, 1197-1200 {2nd Cir.1978); cert. denied,
439 U.S. 1117, 99 S.CL 1025, 59 L.Ed2d 77
(1979). However, apparently no federal court
has directly faced nor analyzed the issue. Two
state cases have held that state rules of evi-
dence, patterned after the federal rules, dis-
place Frye. State v. Williams, 388 A.2d 500
(Me.1978); State v. Dorsey, 88 N.M. 184, 539
P.2d 204 (1975). ‘

20. Hypnosis cannot be equated with poivgraph
testing and truth serums. As one writer
recently explained:

s0 completely devoid of reliability as to fail
as probative evidence, Knight v. State, 97
So.2d 115 (F1a.1957) (truth serum); see also
Zeigler v, State, 402 So.2d 365 (Fla.1981),
cert. denied, 455 U.S. 1035, 102 S.C. 1739,
72 LEd24 153 (1982) (sodium butathol
test).®  Other techniques, however, have
been held Lo have safficient reliability so ay
to vest diseretion in the trial court to con-
sider Seetion 90.403's halaneing test for le-
gal relevaney. See, e, Jont (hair compari-
son analysis); Carlyon v, Weeks, 387 So.2d
465, 46% (Fla. 1st DCA 1980) (HLA blood
paternity test). In Clark v, State, we held
as a matter of law the principle of hypnosis
was sufficiently reliable, and that the testi-
mony of both the hypnotist and hypnotized
witness was of sufficient probative value to
be presented to the jury. The application
of the “relevancy approach™ is implicit in
Clark and the other foregoing cases.

[7] AU any cvent, whether Frye s the
rule to be applicd W a new or controversial
scientifie technique is not one we are called
upon to decide since we conclude that the
method by which testimony is hypnotically
induced 1s not one that falls within the
ambit of Frye, “[Tlechnically the test is
not direetly applicable beeause it is con-
cerned with the admissibility of expert
opinien dedueed from the results of a scien-
tific technique, such as a lie detector test,
and not with the admissibility of eyewtness
testimony.”  Note, The Adnussibility of

[T}t [hypnosis] is conceptually different from

polygraph testing and narcoanalysis.  The

last two procedures function as truth elic
itors, and properly have nothing to do with

memory retrieval. Conversely, hypnosis is a

means of memory retrieval and cannot be

classified as a truth elicitor. To classify hyp-
nosis with polygraph testing and narcoanaly-
$is erroneously implies that hypnosis can
produce truth. This gives rise to the danger
that trial courts wil} labei hypnosis as a sci-
entific means of ensuring truth, thereby lead-
ing the jury to attribute “uncritical and abso-
lute reliability” to hypnosis without evaluat-
ing its flaws.
Hyprosis and Criminal Law, supra note 5. at
673 (footnote omitted).  see also People v
Beachum, 643 P.2d at 251; Orne, supra note 4,
at 313 n. 5; Difloff, supra note 5, at 22
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Testimony Influenced by Hypnosis, 67 Va.l.
Rev. 1203, 1217 (1981) (e.s.); accord, Com-
monwealth v. Juvenile, 381 Mass. 727, 412
N.E.2d 339, 342.-343 (1580). Our view is
supported by that of the New Jersey Su-
preme Court in State v. Hurd, which ob-
served:

Unlike the courts in Mena, supra, and

Mack, supra, the court below did not de-

mand, as a precondition of admissibility,

that hypnosis be generally accepted as a

means of reviving truthful or historically

accurate recall. We think this was cor-
rect. The purpose of using hypnosis is
not to obtain truth, as a polygraph or

“truth serum” is supposed to do. Instead,

hypnosis s employed as a means of over-

coming amnesia and restoring the memo-
ry of a witness. See Spector & Foster,

Admissibility of Hypnotic Statements: Is

the Law of Evidence Susceptible?, 3%

Ohio St.LJ. 567, 584 (1977) In hight

of this purpose, hypnosis can be con-

sidered reasonably reliable if it is able to
vield recollections as aceurate as those of
an ordinary witness, which likewise arc
often historically inaccurate.
432 A2d at 920 See also State v. Beachum,
97 N.M. 632, 643 P2d 246, 252 (CLApp.
1981).

The appellant perceptively notes that the
underpinnings of Clark were furnished by
Harding v. State, 5 Md.App. 230, 246 A.Zd
302 (1968), cert. denied, 252 Md. 731, cert.
denied, 395 U.S. 949, 23 S.Ct. 2030, Z:
L.Ed.2d 468 (1969), in which the Maryland
Court of Appeals explained at length that
hypnosis was reliable and admissible. Be-
cause the Maryland court has since receded
from Harding and now bars admission of
hypnoticaily-induced-recall-testimony by
virtue of its opinion in Collins v. Stute, B2
Md.App. 186, 447 A2d 1272 (1982), appel-
lant argues that the foundation of our opin-
ion in Clark has now been eroded. We

21. The balancing test of legal relevancy has
been advocated by various commentators. See
Giannelli, supra; at 1239; Orne, supra note 4,
and Admissibility. of Testimony_Influenced by
Hypnosis, supra note 5, at 1220. The balancing
test was recently severely criticized in State ex
rel Collins, 644 P.2d at 1285, because of the
“danger of conflicting decisions” as to the ad-
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disagree. The Colling court relied on the
Frye rule as the correet basis for barring
the admission of hypnotically-induced-re-
call-testimony and, as we have explained,
Frye is inapplicable to the technique used to
influence the recall of such testimony. We
therefore conclude that the “relevancy ap-
proach” is the test to be applied to this type
of memory retrieval; consequently Clark
was correctly decided.

I

{8] Although the principle of hypnosis
may itself be reliable and thus probative,
our ¢xamination of the problems inherent
in the process of hypnosis reveals that ad-
missibility of such testimony will hinge on a
case-by-case c¢xamination of the technique
used to hypnotize the witness. The exami-
nation of the particular procedure employed
in order Lo determine its reliability interre-
fates with the seeond prong of the relevan-
ey test: legal relevancy. Due to the pecu-
liar naturc of hypnosis and its inherent
potential pitfalls, the admissibility of hyp-
nosis, as a tool for refreshing a witness’
merory, 1s not so much a question of the
refiability of the principle of hypnosis as it
Is a guestion of the reliability of the partic-
ular technique or procedure used in a given
case. Hence, the probative valus of hypno-
sis rests on both the reliability of the princi-
ple and the technique or procedure em-
vloyed, both of which are inseparably inter-
twined. The court must first evaluate such
evidenee pursuant to Section 90.403, Florida
Statutes, by weighing its probative value in
an effort to decide if its admissibility would
he substantially culweighed by dangers of
unfair prejudice, confusion of the issues,
misguidance of the jury, or needless presen-
tation of the issues®

[9] Thus, either upon objection to intro-
duction into evidence of hypnotically-in-

missibility of hypnotically-indnced-recali-testi-
mony and due to the “‘consumption--of trial
resources.” Yet, the State ex rel. Collins criti-
cism begs the point because all forms of evi-
dence in all cases are subject to triai court
review for legal relevance. The court scems to
be opposed to a test for legal relevance by its
argument
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duced-recail-testimony, or upon its proffer,
it is the burden of the party secking (o
present such evidence to demonstrate that
the hypnosis session and use of that ovi.
dence will not cayse undue prejudice or
mislead the jury. Accord, Commonyvealth
v. Juvenile, 412 N.E2d at 344; Hurd, 432
A2d at 96-97; Beachum, 643 pog at 253
254; and Giannellj, supra at 1246. To satis-
fy this burden, we approve the following
language from Hyrg:

[TThe party seeking to introduce hypnotj-
cally refreshed testimony has the burden
of establishing admissibility by clear and
convineing evidence,  We recognize that
this standard places a heavy burden upon
the use of hypnosis for eriminal trial pur-
poses.  This burden is Justificd by the
potential for ahuse of hypnosis, the genu-
ine likelihood of suggestiveness apd error,
and the conscquent risk of injustice. The
hypnotically refreshed testimony  must
not be used where it is not reasonably
likely to be accurate evidence,
432 A.2d at 97, accord, Beachum, 643 P24
at 254; cf Giannelli, supra, at 1246. |Inp
meeting the clear and convincing evidence
standard, a party advocating the admission

of such testimony should attempt to satisfy’

certain criteria aimed at safeguarding the
refiability of the hypnosis process. The
nearer the hypnotic session comes to meet-
ing these suggested safeguards, the more
reliable and Jess suggestive the hypnotic
session. Use of these extensive safeguards
¢an minimize the gravity of objections to
admissibi!ity. of .'\’zgfeguards, supra, at
211; see generally Beachum, 643 p.og at
253; Hurd, 432 A 94 at 96; Stite v. (e
bock, 616 S.W.2d 897 (Tenn.Ct.Cr.App.1981).
We approve some, hut not all of the Hurd
safeguards.  See ajso Key v. State, No.
Al 480 (Fla. 15t DCA, February g, 1983).

22, Many of the safeguards applicable to the
process of hypnosis are derived from the posi-
tion taken by Dr. Martin T. Orne, who is one of
the foremost hypnotists.. Hig safeguards are

" included in his article on the use of hypnosis in
court.  See Orne, supra note 4, at 335 336.

{16} Returning to the fipst three prob-
lem areas that are inherent in the process
of hypnosis: h_y;u'r.\'ugg‘vst,iwn(%ss, hyper-
compliance, and conlabulation, we find that
commentators generally approve the follow-
ing safemiards Lo reduce the potentiadity of
prejudice First, & ncutral and detached
hypnotist should be employed. By using
such an individual, the appeirance of prejy-
dice concomitant with use of a police offi-
cer/hypnotist, as in the case at bar, will he
substantially abuted, Use of 4 police offi-
cer/hypnotist is not ber se 2 compelling
reason for a court to Suppress automatically
as evidence the fruits of o hypnotic session
on prejudicial grounds, but the use of such
officer in that ciapacity should be avoided if
other professionals are available to conduet
the session

Courts and commentators alike that have
adopted or advocats! various safeguards
are united in requiring that hypnosis he
performed by either 4 trained  menty]
health expery 2 psyehiatrist, or psycholo-
gistH We (o not £0 50 far 25 L0 make this
a requirement, hut the advantage of using a
professional, such 2w psychiatrist or psy-
chologist, should be readily apparent. Such
professionals should bhe able to qualify as
experts without, diffieulty and competent to
testify about the hypnosis method utilized,
as well as the use of hypnosis in general.
Beachum, 643 P24 at 253; Hurd 432 A.2d
at 96, This is due in part to the fact that
the fields of psychiatry and psychology
have long embraced hypnosts as a medien]
tool for therapy. Qe Dilloff, supra, at 3.
So 100, hypnotized “individuals often are
able to recall o good deal more while talk.
ing to a psyehiatrist or psyehologist than
when they are with an investigator, T
Orne, supra, at 336 of Hurd 132 A2d at
6.

A sccond safiguard invelves the location
of the hypnosis session. Ideally, the session

23. People v. Lucas, 107 Misc 24 231, 435 N.Y.
S.2d 461, 464 (Sup.(‘t,mb’()); see aiso People v.
Smrekar, 68 HLApp.3d 379, 24 1. Dec. 707, 385
N.E.2d 848, 855 (1979).

24.  Beachum, 643 P2d at 253 254, Hurd, 432
A2d at 96 97 Orne, supra note 4, at 335..336.
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should be conducted at an independent loca-
tion, such as a doctor’s office, free from a
coercive or suggestive atmosphere. Dilloff,
supra, at 8. Third, as was the situation in
this case, only the hypnotist and the witness
should be present during hypnosis. Beach-
um, 643 P.2d at 254, Hurd, 432 A.2d at 97;
People v. Lucas, 107 Misc.2d 231, 435 N.Y.
3.2d 461, 464 (Sup.Ct.1980). “This is impor-
tant, because it is all too easy for observers
to inadveriently communicate to the sub-
ject what they expect, what they are star-
tled by, or what they are disappointed by.”
Orne, supra, at 336. This is not to say that
the prosecution, defense, police investiga-
tors, or other interested parties should not
be permitted to ohserve the hypnosis scs-
sion. We believe that interested parties
should be encouraged to observe the session,
since such a procedure will allow a party
opponent the opportunity to note any po-
tential preblems with the procedure. These
problems may be brought to the triul
court’s attention at a later time. Dilloff,
supra, at 8. However, as Dr. Orne sug-
gests, parties other than the hypnotist and
the hypnotizéd witness should only be per-
mitted to view the session through a one-
way mirror or on a Llelevision monitor.
Orne, supra, at 336. .

A recommended fourth safeguard propos-
es that the subject, before the hypnosis
session, be examined by the hypnotist in an
effort to elicit every possible detail that the
witness recalls concerning the crime. This
procedure should be recorded in some fash-
ion, as is more fully explained under the
sixth safeguard, infra.

Fifth, prior to being hypnotized, the wit-
ness should be examined’ by the hypnotist to
ascertain whether the witness suffers from
any mental or physical disorders that might
affect the results of the session. Lucas, 435
N.Y.S.2d at 464. Here again, if the hypno-
tist 1s a trained expert, such as a psychia-
25. Videotaping has come into vogue in the last

few years, and numercus articles have been

written--about--the..advantages .and . disadvan-

tages of the technique. See, e g, Raburn, Vi

deotapes in Criminal Courts: Prosecutors on

Camera; 17 Crim.L.Bull: 405 (1981); Arm-
strong, The Criminal Videotape Trizl: Serious

trist, he or she will be more competently
abie to conduct such an examination.

As a sixth safeguard, we consider it high-
ly desirable that some type of record of the
actual session be prescerved.  Several objec-
tives will be accomplished by utilizing this
procedure: First, after hypnosis it will be
possible to document that a witness has
“not been implicitly or explicitly cued per-
taining Lo certain information which might
then be reported for apparently the first
time by the witness during  hypnosis.”
Orne, supra, at 336. Second, should recall
testimony be gained by a hypnosis session
that Is so unreliable as Lo require exclusion
from a court proceeding, o careful record of
all pre-hypnosis details recalled by the wit-
ness will be documented, preferably by vi-
deotape. We sce no valid reason for bar-
ring u witness’ pre-hypnosis recollections
from evidence, merely because the witness
has been later hypnotized.  Additionally,
not even jurisdictions which have barred
the admission of testimony from a witness
who has been hypnotized have gone so far
as to exclude per se, pre-hypnotie recollee-
tions,  See State ex rel. Coliing, 644 P.2d at
1265 1297, State v. Palmer, 210 Nebh, 206,
313 N.W.2d 648, 655 (1981); State v. Wal-
lach, 110 Mich.App. 37, 312 N.W.2d 3387
(1981}, and Stite v. Koehler, 312 N.W.2d
108 (Minn.1931).

By having such a record available, a par-
ty opponent might also be able to muster
expert witnesses for the purpose of develop-
ing any possible flaws in the manner in
which the hypnosis was performed. The
court, moreover, would be able to serutinize
the session.  Although we do not go so far
as to require that the session and pre-ses-
sion examination be videotaped, as did the
New York court in Lucas, 435 N.Y.S.2d at
464, we strongly suggest that a. videotape
system be utilized®  After all, the video-

Constitutional Questions, 55 Ore.L.Rev. 567
{1976y, Doret, Trial by Videotape—Can Justice
be Seen to be Done? 47 Temple L.Q. 228
(1974, Note, Videotape as a- Tool in the Flori-
da Legal Process, 5 Nova L.J. 243 (1981). It
should be noted that videntapes are not only
probative, but admissible in Florida criminal
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tape system is the only method by which
visual cues can be documented. Orne, su-
pra, at 336; Diamond, supra, at 339. Ab-
sent use of a videotape, an audio tape re-
cording or a written transeript of the pro-
ceedings is an alternative. Accord Beach-
um, 643 P.2d at 253 254; Hurd, 432 A2d
at 97. Finally, in determining the admissi-
bility of hypnotically-induced-recall-testi-
mony, if videotaping of the hypnosis session
is not employed, the manner in which the
session was conducted becomes less demon-
strably reliable and more inherently sus-
pect.

A seventh safeguard relates to the means
by which the interview is conducted. The
hypnotist should avoid reassuring remarks
that might assist in stimulating the process
of confabulation. The hypnotist  should
merely relate details generally to the hyp-
notized subject, leaving the witness free to
present a narrative that will fill iy the
details of previous observations of the
crime.  Dilloff, supra, al 8. Free narratlive
recall under hypnosis will produce a higher
degree of accurate information. State ev
rel. Collins, 644 P.2d at 1291,

Eighth, in weighing the reliability of the
session and its results, the court should
carefully consider whether there is indepen-
dent “evidence corrohorative of or contru-
dictory to statements made during the
trance....” Lucas, 435 N.Y.S.2d at 464
An example of this type of situation exists
in the case at bar. We find the bank tell-
er's hypnoticalky—induced—recall-te.stimony
by which she identified the appellant as the
individual who passed the check and re-
ceived cash for it jibes with other factors in
this case. For example, a handwriting ox-
pert implicitly corroborated such testimony
by determining that appellant forged the
check which was later passed to the teller.
Additionally, a deposit receipt from the
transaction was found in a jacket belonging
to appellant’s accomplice. Circumstantially,
this evidence strongly suggests that the

~bank teller's identification of the appellant
proceedings on much the same basis as still

photographs.” Paramore v. State, 229 So.2d
855, 839 (Fla.1969), vacated as to death sen-

was reliable and not the product of confa-
bulation.

Dependent upon the degree to which the
cight foregoing safeguards can bhe satisfied,
the trial judge can weigh the probative
value of the testimony Lo sce if it is sub-
stantially outweighed by dangers of unfair
prejudice, or by the fact that it may mislead
the jury. § 90.403, Fla.Stat Assuming
that the trial judge permits the testimony
to be introduced into evidence, there are
two mandatory safeguards that we find to
be necessary.  Because the witness who has
been hypnotized may have an almost un-
shakeable belief in the correctness of details
recalled during the hypnotic trance, the
court should give great leeway to a party
opponent in cross-examining the witness.
“As a practical matter, counsel challenging
testimony elicited through pretrial hypnosis

- should apply {echniques similar to those
attack
freshed. The
proaches are o diseredit the aceuracy of
Lestimony or to question the hypnotic proce-
dure itsel? through the eross-cxamination of
experts.”  Hypnosis and Criminal Law, su-
pra, ab 678, ef. Chapman v. State, 638 P.2d
1280, 1284 (Wyo.1982),

{11} An additional required safeguard
should be implemented in the form of a
cautionary jury instruction warning the
jury of the potential influence hypnosis
may have on a witness.  Hypnosis and
Criminal Law, supra, at 678; see also Ad-
missibility of Testimony Influcnecd by Hyp-
nosis, supra, 67 Va.L.Rev. at 1215 n. 79; cf.
Giannelli, supra, at 1938 n. 310. The in-
struction should be given by the court prior
to the time that hypnotically-induced-recall-
testimony is presented and again at the
time that the jury is charged, At the mini-
mum, the instruetion should carefully ad-
vise the jury not to placc unduly great
weight on the witness” recall testimony, and
that the process of hypnosis merely assists a
witness in recalling an ovent. Tt does not
act as a magic truth serum, nor does it
guarantee an accurate recall of the details

used 1o present recollection re-

most advantageous ap-

tence only, 408 U.S. 935, 92 S.CL 2857, 33
L.Ed.2d 751 (i972). See also, 3 Scott, Photo-
graphic Evidence §§ 1294, 1333 (2nd ed. 1969)



94 Fla. 426 SOUTHERN REPORTER, 2d SERIES

of the crime. We find that it was error for
the lower court to deny the appellant’s re-
quest for a cautionary jury instruction, al-
though the particular instruction as re-
quested was only a partially complete state-
ment of the law .2

Appellant’s convictions on the charges of
uttering a forged instrument and grand
theft are reversed and remanded for fur-
ther consistent proceedings.  Appellant’s
conviction on the charge of forgery is af-
firmed.?

26. The appellant requested the following jury
instruction:

The court allowed into evidence testimony
that was recalled or induced through the aid
or use of hypnosis, the court instructs you to
consider that testimony and give it the
weight and credibility you feel it deserves
since the court cannot vouch for its reliabili-

McCORD, GUYTE P, Jr. and SHAW,
LEANDER J., Jr., Associate Judges, con-
cur.

ty. The court, however, admitted the testi-
mony into evidence because it was relevant
to the issue at hand.

27. Not raised in this appeal nor addressed in
this opinion is the issue of an unduly suggestive
identification violative of principles of due
process. See Hurd, 432 A.2d at §7-98.
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you at this time the opportunity to recess for
supper and reconvene {n about an hour to continue

deliberations or, {f you wizh, to continue delibera-~

w

10

11

,._
(V]

15

16

tions at this time, It's kind of up to you what
you'd like to do,

The Court had recelved a request
to at least get some cigareties, but I take the
opportunity to give you the opportunity to
indicate whether you'd itke to recess at this
time or not. Who is your foreman?

MR, PASCUAL: (Indicating)

THE COURT: Yesg, Mr, Pascual, Do
you know what the jury would like to do,
Mr, Pascual?

MR, PASCUAL: No, sir, may I discussﬁ
{t with them for a moment?

THE CQURT: Surely,

MR, PAZCUAL:; I belleve we'll stay,

THE COURT: Ckay., 2l right., We'll
suggest, perhaps, the Court will make a further
tnquiry of you in about @ half ap hour., If vou
haven't reached a verdict at that time, we'l
reconsidér pe:hapss recessing for supper,

MR, PASCUAL: Thank you.
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THE COURT: Does counsel have any
cbjection to this proceeding?

MR, KIRKLAND: No, Your Honor.

MR. VAN HOOK: State does not, Your
Honor,

THE COURT: OQOkay, thank yvou. If you
would, resume your deliberations then.

(Whereupon, at 6:30 o'clock p.m.,
court was recessed pending rendition of

the verdict by the jury.)

THE COURT: Counsel approach the Bench,

(Whereupon, counsel for the respective .

narties approached the Bench and conferred

with the Court cut of the heering of the court

reporter, )

-3

HE COURT: Return the jury, pleasge,
(Whereupon, at 8:27 o'clock p.m.,
the jury entered the courtroon, after which

the following proceadings ware had before

lacid

he Court, counsel {or the respective
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THE COURT: Ladies and gentlemen, |
realize the hour is late and, of course, the Court
has made inquiry of you from time to time az to
whether you wanted to go to supper, It's 8:293,
The Court has received indication from you that
you're having trouble reaching a unanimous
verdict.

What I'd like to suggest is that
nerhaps we do recess for supper and come back
after supper and continue deliberations,

The Court has ancther instruction
that {t would give vou concerning the situation
that you find yourselves in at this time, 1
think it's just to the point where to ask you
to continue any further would be, you know,
against human endurance to go without food.

The Court will ask the Baillffs
to take you to @ restaurant nearby and see that
you get fed and sec that vou return within the
hour and continue deliberetions or whatever

time it takes you to be fed, The expense of
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simply for the purpose of terminating a case, shoul

acquiesce in a cenclusion that is contrary to his
cwn consclenticusly held view of the evidence,
You should listen to each other's views, talk
over your differences of opinion {n a spirit of
fairness and candoar and, Lf possible, resolve
your differences and come to @ common conclusion,
so that a verdict may be reached and that this case
may be disposed of.

With that thought in mind, I would

ask that you again retire and continue yvour

Deez counsel have any objections
to these additional instructions ?
MR, *\féN HOOK; No, Your Honor,
THE COURT: You may proceed,
{Whercupon, at10:29 o'clock pum, ,
the fury retired from the COLLY’CX""Om to

continue deliberations.)

LY ANTY o ¥ e v 3
AR, KIBKLAND: Your Honor, we object

to the giving of the additicnal charge, The jury

has indicated they have reached a mistrial status

THE COURT: Objection will he overruled,

LV 4 YITDWY SR b g e Ay PR |
MR, KEBKLAND: 1 zunpose for the record

I

Q.
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! should move at this time for a mistrial, Merely

[ 2]

objecting to {t I don't think would be sufficient.,

I would ask for a mistrial on the basis that there

(o]

4 was an announcement of the jury that they are

5 unable to arrive at a verdict,

6 THE COURT: Motion for mistrial will be

7 denied, We'll be in recess for not longer than a
8 haif hour,

9 (Whereupon, at 10:30 o'clock p.m.,
10 court was recessed pending rendition of a
11 verdict by the jury.)

12
13 R ERK
14
15 ~{Whereupon, at 11:01 o'clock P.m.,
16 the following proceedings were had before
17 the Court and counsel for the respective
18 parties.)

L9 : THE COURT: Counsel approach the Bench,
=0 {(Whereupen, counsel for the respective

=1 parties approached the Bench and conferred

o

- with the Court cut of the hearing of the court

D) R . . s
T =2 reporter,)
THE COURT: Return the jury.
- (Whereupon, at 11:03 o'clock p.m, ,

- o NORMAN ROBBIN C.5.R.
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counsel for the respective parties approached
the Bench and conferred with the Court,)

MR, KIRKLAND: They want more time ?

THE COURT: Five minutes,

MR, KIRKLAND: That's not unrsasonable,

e K F B % &

THE CCURT: Return the jury, please.
{Whereupon, at 11:07 o'clock p.m.,
the jury entsred the courtroom, after which
the following procsedings were had before
the Court, counsel for the raspective
sarties and the jury,)
THE COURT: Ladigs and gentlemen, let
me caution everyone, whatever verdict this jury
returns, the Court will not tolerate any outbursts
from anyone. I'd ask that evervong be caréful

about that,

Ladies and gentlemen of the jury,

has an agreement bean reached uporn the verdict?

MR, PASCUAL: Yes, Your Honor,

(Whersupon, the verdict was glven
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